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UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION

. - 1P
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OPINION ON BEST-INTERESTS-OF-CREDITORS TEST,

EEAS(BILITY, AND WHETHER PLAN AND THE PROPONENTS

N COMPLY WITH THE APPLICABLE PROVISION OF TITLE 11

Thle Debtor and the Official Ccmmittee of Tort Claimants ("TCC") filed a Joint Plan of
Reorganlzatlcm on November 9, 1998. An order canfi irming the Plan in its amended .and
modaﬁed formwas entered on November30 1998, In conjunction with that order, the Court on
the siime date released its Findings of Fact and Cont_:lusions of Law. This is the [astin a series
of opinions _serving to supplement and explain these findings aﬁd conclusions.

A general overview of the Plan's terms is contained in the opinion on classification and
treatment issues. Wheh necessary, additional Plan terms are explained here. Except when
otherwise stated, all statutory references are to tifle 11 of the Urited States Code (the
Bankruptcy. Cade). |
.l. Section 1 1;9(::)(7)

Thetwo strongest § 1129(a)(7) objections were raised byseveral parties, butwere argued

most vaciferously by certain Nevada Claimants represented by the law firm of White and Meany.
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The first of these objections stems from the $400 million net present value cap on the Litigation
Facility's liability. The second pertains to the Plan provision disallowing punitive damages.
These objectors argued that, as a result of these provisions, the Plan does not insure that claims
~ of breast-implant claimants Who choose g litigate would be paid an amount not less than what
theywould receive via a chapter 7. Both of these arguments raise the best-interests-of-creditors
test, 11 L{.S.C. § 1129(a)(7), as a bar to confirmation. These are legitimate and difficult issues
from an a;cademic sténdpoint. Unfortunately for the objectors, the evidence at the confimation
hearing does not support a finding in thelr favor. |
The Plan proceeds on the assumption that $2.35 billion (riét present value) will be
sufficient to pay al} personal injury claims in full, either through settlement or !itigatibn. The
Proponents assert that the Court can make a finding of fact that the funding is adequate to
accomplish this task. But the Nevada Claimants insist that a plan must provide absolute
certainty that the confirmation standards are met, most especially the best-interests-of-creditors
standard. They argue that so long as there is any doubt an the subject, the Plan cannot provide
for classes subordinate to them. But such is not the standard for confirmation of a plan.
Findings of fact at a confirmation hearing are by a mere preponderance of the evidence. Inre
Trevarrow Lanes, Inc., 183 B.R. 475, 479 (Bankr. E.D. Mich, 1995). Certainty is never the test
in a bankruptcy reorganizafion. [t is commonplace for a plan to make provisions for creditor
classes as well as fo reserve equity for equity classes. Ifthe reorganized debtor defaults some
time after plan confirmation, and some creditors are left unpaid, usually their sole recourse is to

enforce their allowed claim in & nonbankruptcy forum. In other words, equity does not revert to
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creditors.* !n_re_zo_ﬂammg,gg_ No. 98-21696, 199 WL 1084231, at *2-3 (Bankr. E.D, Mich.
Nov. 28, 1599): 138 B.R. 30, 37 ("When a Chapter 11 plan is confirmed
and the debtor fails to pay, the creditors’ remedy is not to seek a revocation of the discharge,
but rather to enforce the debtor's obligation to the creditor arising out of the Chapter 11
proceeding.”) (quoting Ip_re Curry, 99 B.R 408, 410 (Bankr. C.D. iil. 1989); Randy P. Orkik,
Convergion After Chapter 11 Plan Confirmation What Is It Good Far? — Absolutely Nothinal, 23
Cal. Bankr. J. 91, 85 (1996) ("Breach of a'plan. in and of itself, is not grounds for revocation of
the order of confirmation. The parties seeking revocation must show fraud in procuring
confirmation of the plan.”).

Until an effective time machine becomes available, a certain percentage of trials will

“continue to reach a factually incorrect resuit. In most courts trials requira the judge or jury to

determine an hi%’(.orical fact. Did this defendant ;nurderthe decedent? Did this defendant run
the red light and thereby cause injury to the plaintiff? Bankruptcy judges are sometimes called
upon for fact-finding of a similaljnature. Did this debfor deface the plaintiff's automaobile so that
theresultingdamagesare nondischargeable? But by far the more common form of “fact-finding”
is of_ a future event. Bankruptey judges make all sorts of prognostications in the form of "findings
of fact.” Forexample: Is the secured creditor's claim adequately protected by a replacementlien
on new inventory? Does.the chapter 13 p!;n provide ‘that all of the debtor's .projectéd
disposable income to be received in the three-year peri;)d ... will be applied to . . . the plan?”

11 U.S.C. § 1325(b){(1)(B). [s it likely that confirmation of the plan will “be followed by the

That is, unless the plan itself provides for such a remedy. Sas, e.4., ln.re Winom Tool
& Die, Inc., 173 B.R. 613, 621 n.2 (Bankr. E.D. Mich, 1994).



DEC 22 1999 11:@5.FR GENERAL PRACTICE 3 248 652 8482 TO' 17138443755 P.OS _
12/22/98 10:32  TSL7 884 2232 ~ - - LAMBERT,LESER @00s/03s

k3

liquidation, or the need for further financial reorganization, of the debtor?* 11 U.S.C. §
1129(a)(11). Juries err from time to time. It has always been so. It will likely forever be so.
People have lost their lives because a jury mistakenly thought — beyond a reasonable doubt no
less — that they were guilty of capital offen§es. People and companies -have been bankrupted
due to a jury's erroneous finding ~ by a mere preponderance of the evidence - that the
defendant caused the plaintiff harm. Yet even with this knowledge, the eriminal and civil Justice
systems plod on. To paraphrase Sir Winston Churchill; It has been said that our legal system
is the worst . . , except for all the others that have been tried.

The Nevada Claimants protest that, because this Court might en-' in its prognostication
that the Litigation Fagility is sufficiently funded to pay all claims which survive trial, the Plan
cannot be confirmed. But, as poted. the possibility of error is inherent in any ruling. A court
cannot let that possibility paralyze it from making the tough d_ecisions. A court relies on'the
evidence énd Whéteirer leafhing aﬁd cammon sense it can bring to the case to make the best
judgment available. |

In this case, on the issue qf the sufficiency of the netpresent value $400 million Litigation
Facility funding, the question is not even close. In order to properly justify this statement,
however, we must first deal with the issue of punitive damages, for if punitive damages were

. realistically available, there would be more doubt about the previous finding.?

. A, Puflit'ive damages

{

?This hesitancy is only iogical. Nevertheless, the Proponents’ principal witness on this
issue, Frederick C. Dunbar, testified that his determination that the Litigation Facility’s funding
would be more than adequate would remain unchanged even if punitive damages were
permitted, See Transcript, June 29, 1999, at 247-48.

4
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It is;_tsrue that unsecured creditors are entitled to be paid not just the campensatory
damages c;f,' .their claim, but any exemplary, punitive or multiple damages, before equity is
éntiﬂed to ra:ceive any distribution in chapter 7. 11 U.S.C. § 726(a). In this Plan, the equity
security holdj.ers will retain their shares in the reorganized debtor, worth biilions of dollars, while
creditors who might theoretically be entitled to punitive or muitiple damages would receive
nothing for that species of claim. But a theoretical right of recovery is of no moment unless
those creditors are actually entitled fo such damages.

This is an issue that was litigated, and though the proofs were skimpy, they were
decidedly on_e-sided. Several witnesses testified generally that, in their opinion, the Plan {(and
more specifically the Settlement and Litigation Facilities) provide for the full paymént of all
personai injil.ry claims against the estate, Among the several witnesses so tesﬁﬁing was Arthur
B. Newman, a senior managing director of The Blackstone Group. The Plan provides for
payment of $2.35 billion net present value for tort claimants. Without serious contradiction on
cross-examination or otherwise, Mr. Newman testified that in his opinion, in the aggregate,
creditors would receive in a chapter 7 no more than they would receive pursuant to the Plan.
Jranscript, July 14, 1999, p. 99. Moreover, before unsecured claims can be paid, they must be
liquidated. . Without a setllement framework like the one in the Plan, the cost of liquidating
hundreds of thousands of claims would be monumental. _Se_egggg@]_txln_ne_pgmm_gm,
211 B.R. 545 (Bankr, E.D. Mich. 1897), There is no way of knowing what type of pracess would
be utilized in the chapter 7. Certainly a trustee would nbt simply lie down and let the personal
ihjury claimants nanﬁe their own damage figure. itis probable, therefare. that a chapter 7 estate

would defend on liabifity grounds as well. In this Court's experience, expenses of administration
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in the likely event of protracted claims litigation and appeals would be enormous. This would
leave a much depleted estate for creditors. And, unless the estate were more-or-less
exonerated of liability as a result of some consolidated megatﬁal. (in which case, of course, no
tort claimant would be entitled to punitive damages anyway), it is more likely than not that the
total of all allowed claims in the hypothetical chapter 7 would exceed the rerﬁaining funds
available for disbursement to them. Since funds would be insufficient to pay ali of the
compensatory damages, ni; creditor would receive a penny of exemplary, punitive or multiple
damages, even if she ware otherwise found entitied to it.

The Praponents aiso called as an expert witness Frederick C. bunbér. a senior vice-
president at National Economic Research Associates, Inc. He is a statistician with a PhD in
economics and a leading exPert on matfers involving estirhatiqn in h{éss tort cases. In addition
to the ge_nera! tenor of his. entire t_e#timony that all claims would be paid in full, Mr, Dunbar
tesiiﬁed 'thaf he had studied every bfeast implént verdict in the past 3 "/z'years ahd found that
no punitive damages had been awarded to plaintiffs, He furthertestified that even Dow Corning
had not been hit with a punitive damage verdict since 1992. Transeript, June 30, 1998, at 48.
In 'one well-publii:ized breast-implant case during this time period a jury returmed a verdict for
compensatory and punitive dar;mges. but the punitive damages portion of the verdict was set
aside. Transeript, July 15, 19.‘;9. at 149 (Statement of Geoffrey White). _S;e_e_'Mahlum v. Dow
Chemigal Co., 970 P.2d 98 (Nev. 1998).

In the face of this testimony, the Nevada Claimants and others were silent. As a result,
theory was trumped by facts. Based on the evidence, the Court can make only one factual

'ﬁnding and that is that punitive damages would not be paid by a trustee in a chapter 7 case.

6
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Therefore, the Plan which provides forno punitive damages does not violate the individual rights
of any rejecting tort claimant and so satisfies § 1129(a)(7).

Forwhat it is worth, the Proponents also raise an interesting lega! issue with regard to the
Pian’s express refusal to provide for punitive damages. The argument goes as follows. Punitive
damages are for the purposes of punishing wrongdoers and deterring them and others from
further wrongdoing. City of Newport v. Fact Concerts, Inc., 453 U.S. 247, 266-67 (1881)
(“Punitive damages by definition are not intended to compensate the injured party, but ratherto
punish the tortfeasor vghose wrongful action was intentional or malicious and to deter him and
others from similar extrerr}g conduct.”). Punitive damages may be 'nb greater than what is

i
“reasonably necessary” to achieve these goals. BMW of North America, Inc. v. Gore, 517 U.S.

. 559, 663 (1996). According to the Proponents, the goals of deterrence and punishment are -

adequately met in this case without resort to punitive damages because the amount of

compensatory damages being paid is sufficientin itselfto accompliéh these objectives. Rasado
v, Santiago. 562 F.2d 114, 121 (1% Cir. 1977) (revefsing punitivg démages award because “{aln
award of actual damages coupled with reinstatement [of emplayment] is ample relief...anda
sufficient deterrentto fu'turewrongdoing'.): In re Kratzer, 9 B.R. 235, 239 (Bankr. W.D. Mo, 1981)
(the “award of compensatory damages. ... is sufﬁcieht to punish the defehdants'); Magallanes
v. Superior Court, 167 Cal. App.3d 878, 886, 213 Cal. Rept, 547, 552 (1985) (where “the
objectives of punishment and deterrence appear to be sufficiently met by the enormity of the
present and prospective swards of compensatory damages” and where “the offending goods
have fong sinca been removed from the market place,” punitive démages against a praduct

manufacturer were refused); Quick Air Freight, Inc. v, Teamsters Local Union No. 413, 575
7
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N.E.2d 1204, 1217 (Ohio Ct. App. 1989) (punitive damages need not be awarded when
compensatory damages are sufﬁd;ﬁtto puriish defendanté and to deter them and others from
similar conduct); see also 22 Am. Jﬁr.zd Damages § 264 (Punitive damages “should not be
awarded in a case where the amount of compensatory damages is adequate to punish the
defendant.”). . |

There is no question but that the d;:rdeal that the Debtor has gone through over the last
decade, and more particq!édy in the neérl?y five years this case has been pending in bankmnuptcy
court, coupled with the enormous dar_nage:as it has agreed to pay while still believing that it is not
responsible for any of the alleged harms, is truly a deterrent to future conduct which might entail
risks of public harm. No rational company would knowingly engage in adWity that would risk its
continued existence, especially affer having so narrowly escaped oblivian.

_ | _
On the question of punishment, itis easy for this Court to simply say that the Debtor has

been. punished énough.. Howéver.'if'in flact' the bebtor‘s products caused theh_arms- alleged -
(something that this Court has no need n;or opportunity to decide), and if the product came to

market in a manner which justifies panitive darﬁages, then it is difficult to makg such a finding.

But these moe metaphysical questions need riot be decided at this ime since the record.
nev'ertheless supports,thé Plan’s provision for qmlssion of punitive damages.

B. The Sufficiency of the Funding of the Litigation Facility

The evidence was dverwhelming that $400 million net present value would be more than
sufficient to pay all persongl injury claims resolved through fitigation in full even after factoring

{
in tha costs of the process. The evidence took multiple forms. The first such evidence came
!

from Tomrmy Jacks, a plaintiff's personal iinjun.r lawyer who represented many clients suing the

8
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Debtor over their breast implants, who was a member of the Official Committee of Tart
Claimants, and who helped negotiate the Plan. He testified that, in his opinion, the funding of
the Litigation Facility was adequate for the purpose intended.

Q And do you have a view as to whether or not the $400,000,000 net present
value will be adequate to satisfy non-settling claims in full?

A | do have.

Q And what's the basis for your wewﬁ’

A Well, . . . my view is based upon my knowledge and experience as a lawyer
who is familiar with this litigation and . . . there are a number of reasons why {
believe that the amount provided in the facility is . . . an adeguate amount.

A I think.. . . the settlement aspects of this plan are far more beneficial . . . to
claimants and to a broader class of claimants than was the corresponding
settlement provision made available through the revised setiement program.

| think on that basis that we will see a greater acceptance of the settlement
facility and a lower propensity of claimants to opt out. | think at the same time we
can't under estimate [sic — overestimate] the effect that the passage of time itself
has had in these cases. And [ think that's reflected very much in the vote of the
various classes of claimants, the ovemhelmmg acceptance of the plan by the vast -
* majority of dalmants ,

in women who have claims to assert in this case, whether by sefflement or.
by litigation, . . . most of them fhave] been invalved in litigation now going back to
the early 1990's. Certainly to 1992, some seven years. There is, | believe, a
tremendous desire of women to achieve closure of their claims.

And | think that will prompt the settlement of claims. The [itigation
environment | think is an important factor. . . . [W]hatever you think about it, it's a
more difficult environment for claimants to litigate their claims now than it has been
in the past however much we may disagree with conclusions.

For example . . . the science panel or more recently . . . the National
Institute of Medicine. The fact is that those fairly weighty opinions are there and
will be given importance by some Courts. And it’s for all those reasons 1 think the
expectation should bg of . . . a very small number of opt outs.

And | know that's certainly going ta be the case. . . among my own clientele

9
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as compared with the days of the global settlement or revised settlement program.

And | believe that the $400,000,000 amount of funding that's prowded is an

adequate amount for those claims that will be opted out and litigated
Lranscript, June 28, 1999, at 161-63; see also id. at 229-256.

The most important: and impressive —witness on the adequacy ef the Litigation Facllity's
funding was Mr. Dunbar. His qualifications, both educational and experiential, were exquisitely
matched to the task for which he was retained, His testimony was thorough, logical, well-
documented, and credible. Notwithst_anding attempts at cross-examination and at obfuscation
in closing argument. the purity of hie reasoning shines through,

As tne record established, and as is generally well-known, other large breast-implant
manufacturers agreed to a revised settlement program in the context of the MDL 926
proceedings in Birmi'ngham. Alabama (the "RSP"). The Planwas based largely on the RSP, but
there were significant drfferences. ‘Mr. Dunbar testified that because of. demonstratedr
enhancements in the current plan from the RSP, & greater percentage of the elrgrble population
will elect to settle in the Setﬂ_ement_ Facility than elected to settle in the RSP. Concomitantly, a
smaller percentage of peopieent'rtled ta do $0 will opt to litigate in the Litigation Facllity. To

-afrive at an appropnate settlementllitigatlon ratro. he also used daw from a similar mass-tort
'bankruptcy case, that of A.H. Robrns Co.* Mr. Dunbar's conclusnons on the number of expected
litigants was based purely on hls statistical models — a model that was thearetically not much

different from the one routinely used by real estate appraisers in bankruptcy cases. The factors

Mr. Jacks testified about - the increasing fatigue of breast-implant claimants over the lengthy

*Although certain claimants vehiemently argued that the A.H. Robins experience was not
relevant to this task, Mr. Dunbar persuasively explained why it was.

10
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delays; the recent tide of ants-plamt:ff scientm'c studies and resultant publlc:ty the expansion of

the Daubert line of cases = played no part in Mr. Dunbar's caleulations. His methodolagy was

beyond reproach and his estimation that 7,513 people would opt into the Litigation Facility is
adopted by this Courh Moreover, Mr. Dunbar's scientific approach wés corroborated to a large
extent by the testimony of Tommy Jacks, and even by a witness called by objecting claimants,
John C. Thomnton Ill. Transeript, July 16, 1989, at 40-58,

Mr. Dunbar next had to determine what the average award would be for plaintifis
proceeding to litigation in the Litigation Facllity. Because he was precluded frdm obtaining |
information about the settiement of RSP opt-out clalmants by a gag order imposed by Judge
Pointer, see In re Dow Corning Corp,, 237 B.R. 364, 371 (Bankr. E.D: Mich. 1998), Mr. Bunbar
used what he believed was the closest comparable experience — the Dalkon Shield Claimants |
Trust experience arising from the bankmptcy proceedmg of A.H. Robins.Co. The information
M. Dunbarobtalned onthe Dalkon Shield Clalmants Trust was supplemented and corroborated
by the test(mony of Professor Georgene M Vairo, who has been the ehasrperson of the board
of trustees of this Trust since 1989, Based on that comparisan, Mr. Dunbar concluded that the
anticipated average cost of resolving each breast-implant claim, factoring in both plaintiff and

“defendant verdicts as well as settlements of claims of both domestic and foreign ‘clai.mants in
the Litigation Facility, would be approximately $11,700 in nominal terms, Simple multiplication
results in a total nominal expense to the Litigation Facility for fesolving breast implant claims of
approximately $88 million. Mr. Dunbar then determined that the nominal legal and
administrative costs of resolving thess claims would be épprmdmately $43.6 million, taking the
total nominal costs of resolving breast-implant claims in the Litigation Facility to about $131.6

11
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million.

{n addition, the Litigation Facilitywould be tasked with resolving various otherdairﬁs such
as person:al injury claims stemming from products other than breast implants, claims of breast-
implant claimants whose implants were made by non-Debtor manufactu.fers with Dow Corning-
produced silicone ge!, and the claims bf certain commercial and governmenta! heailth care
providers and insurers. In the aggregate, Mr. Dunbar esﬂméted that these other claims would
cost the Litigation Facility approximately $26 million, nominaly.

All tolled, Mr. Dunbar tesﬁfied that the cost to the Litigation Facility for disposing of all
disputed personal injury claims in nominal terms, including an allowance for administrative and

| legal expenses, would come to approximately $157.6 million. The Litigation Facility is expected
to pay oﬁg funds over a 16-yearlife. Mr, Dunbar used a 7% discount rate, and calcutated that
the net present value of this figure is about $83 million, Thus, the $400 million net pfesant value
funding of the Litigafion Faciltty is almost five imes what will be necessary to satisty all claims
funneled fo it | |

No credible évideﬁce_wés introduced to show otherwise. But of all places, a vociferous
‘attack on Mr. Dunbar came from cduﬁ_;%e! for the 6ﬁ‘uoial Committee of Physlc_Ian. Claimants, a
party that appeared not to have é dog in this fight.* After odnsidering the logic behind the attack

on Mr. Dunbar's methodology and conclusions, the Court rejects it. The argument is anything

‘Class 12, a class containing the claims of the physician claimants, voted to accept the
Plan by an overwhelming 81.4%. Nevertheless, the Physicians' Committee felt somehow
constrained to oppose the Plan. Despite having virtually nothing to ask Mr. Dunbar on cross-
examination, and ¢alling no witnesses of his own, counsel unloaded a substantial biast during
closing arguments and in a post-trial memorandum at Mr. Dunbar's methodology and
conclusions. .

12
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but obﬁiou; gnd no witness, expert or otherwise, makes the case pasited. In summary, then,
this Court é;iirely credits the testimony of Mr. Dunbar and adopts in full his findings with regard
to the adequacy of the Plan's funding, and specifically, the Utigation Faciiity’s funding for
personal injui‘y claims. |
It. Feasibility

Twa years ago, this Court explained w_hy finding that “[clonfirmation of the plan is not
likely to be followed by the liquidation, or the need for further ﬁnancial reorganization, of the
debtor or any successor."‘ would be a simple task. See 11 U.S.C. § 1129(a)(11). In our
estimation opinion, we -nqted that the Debtor's then plan did not say:

"The Reorganized Dow Corning will pay all tort claims in full. The Debtor
expects that the $600 million set aside in the Settlement Trust and the $1.4 billion
reserved for the Litigation Trust will be sufficient to do that. However, if it proves
to be inadequate, the Reorganized Debtor will navertheless pay however much is .
required to satisfy all such claims in full.* Such a provision would truly be a
prormise to pay all tort claims in full. And if the Debtor's plan did contain this
hypothetical provision, it would be necessary to determine the aggregate value of

* tort claims because that value couid potentially exceed the financial capabilities
of the Reorganized Debtor. Nobody doubts the Debtor's ability to put up war
chests totaling $2 billion. But it could be that the aggregate amount of tort claims
far exceeds $2 billion and that the Reorganized Debtor is incapable of paying the
additional amounts necessary to satisfy those daims in full. Inthatcase, the Court
could not confirm the proposed plan because the Debtor would be unable to
satisfy 11 U.S.C. §1129(a)(11), commonly referred to as the requirement to
establish the "feasibility™ of a plan.

Instead, the Debtor's plan essentially says: “The Reorganized Dow Coming
will set aside $600 million for settlement of personal injury claims and an additional
$1.4 billion for litigation of personal injury elaims. The Debtor expects that these
amounts wilt be sufficient to pay all such claims in full. However, if it proves to be
inadequate, the claimants will nevertheless receive only that amount and have to
share these amounts pro rata. To the extent these claimants are not paid in full,
the remaining debt will be discharged.” :

From this summary it is clear why estimation is not necessary for plan

13
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confirmation purposes. The Reomanized Debtor's ability to pav tor claims in full
would_siroply not be an issue under §1 129(a)(11) for no matter haw iarge the
actual aggregate tort liability may tum out to be, the Reorganized Debtor would
clearly be able to perform the perfinent terms of the plan. if the Court estimated
the aggregate claims at something within the $2 billiontreasury, the plan would he
feasible. Ifthe Court estimated the claims at an amount far in excess of §2 billion
the_plan would still be feasible, because the Reorganized Debtor's gbligation is
capped he plan at $2 billion, and the Debtor has $2 billion.
In re Dow Corning Com., 211 B.R. 645, 568-69 (Bankr. E.D. Mich. 1897) (emphasis added).
Though much aboeut the current Plan differs from the eariier one, the cap on the Litigation
Funding plus the possibility (however slight), that personal injury claims are not fully satisfied out
of those funds, remains. [n this case, no one seriously disputes the Debtor's ability to putup a
war chest of $2.35 billion net present value for those claims. See Funding Payment Agreement,
§ 2.01. Nor for that matter is there any doubt that the Debtor will be abie to fully fund its entire
obligation under the Plan to pay $3.8 billion (net presenf value) over the Plan's term. And Mr.
Newman so testified.
* Obviously, the Debtor wili be able to satisiy its Pian obligations without liquidating or
further financlal reorganization.
Ili. Proponents Comply With Applicable Provisions of Title 11
“The court shall confirm a plan only if . . . (2) [fhe proponent of the plan complies with
the applicable provisions of this title.” Section- 1129(a)(2). This section is wordaed peculiarly.
' Exactly how does a plan proponent comply (present tense) with the applicable provisions of title
11? One would think that the sentence should have been written in the past tense, for as he

stands before the court at the confirmation hearing, the proponent cannot heip but comply with

title 11: He isn't deing anything at the moment.

14
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Probably begausé the sentence makes no sense as written, treatises and cases have had
to infuse it with meaning. Section 1129(a)(2) has been interpreted to pertain almost exclusively
to solicitation of ballots. ,§_§g 7 Collier on Bankruptey 11129.03[2] (15* ed. rev. 1899); see _qgg
In re Apex Oil Co,. 118 B.R. 683, 703 (Bankr. E.D. Mo. 1990). |

The Official Committee of Unsecured Creditors (“U/S CC’) and the Bank of New York
asserted that the Proponents did not comply with this provision ofthe Bankruptcy Code because
they did not timely deliver ballots to some of the commercia! creditors, and in so doing, failed ta
properly saiicit acceptances of the Plan. But the Bank's and U/S CC's memoranda lacked any
argument on this point. As a result, the Proponents similarly did notdiscuss it in their responsive
memorandum. Moreover, neither the Bank nor the U/S CC raised this objection at the
confirmation hearing. The Court therefore concludes that they have waived their right to
challenge confirmation on this gl"ound.-

“This situation is analogous to one where a party raises an issue at the trial level but then
fails to pursue it on appeal, or where it raises the issue on appeal in a cursory manner with no
supporting case law or statutory citations. In either case, the ‘issue not addressed would be
deemed Waived. itis

the settied appellate rule tﬁat issdes édvérted to in 'é perfunctory manner,

unaccompanied by some effort at developed argumentation, are deemed waived.

Iltis not enough merely to mention a possible argument in the most skeletal way,

leaving the court to do counsel's work, create the ossature for the argument, and

put flesh on its bones. . . . Judges are not expected to be mindreaders,

Consequently, a litigant has an abligation to spell out its arguments squarely and

distinctly, or else forever hold its peace.

United States v. Zannino, 895 F.2d 1, 17 (1 Cir. 1990), cert. denied, 494 U.S. 1082 (1990)

(internal quotations and citations ormitted). See alsp United States v. Reed, 167 F.3d 984, 993
15
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(6" Cir. 1999) (relying on Zannino in ﬁnding appellant's argument "forfeited” due to its
inadequacy); United States v. Brown, 151 F.3d 476 487 (6™ Cir. 1998); Gafford v, General

Electric Ca., 897 F.2d 150, 167 (6% Cir: 1993); Bob Willow Motors. Inc. v. General Motors Com,, -

872 F.2d 788, 795 (Tth Cir.1989); Brown, 151 F.3d at 492 (Gilman, J., concurring in part and

dissenting in part) ("[{lhe provisions of [Federal] Rule [of Appeliate Procedure] 28 are not simply
a technical nicety; they have a direct impact on the functioning of the adversary system,”).

| Thereis no logical reason why the standard for briefing issues at the trial level, where the
same conoerns apply. ehould be any lower than at the appellate level. Applying that standard
here, it is clear that the U/S CC and the Bank waived any objection based upon allegediy
improper solicitation of acceptanees because there was no reference to such-an argument in -
their briefs, nor did they make (or even suggest) a showing that manifest injustice wouId result -
fromafi nding of waiver. "The burden on the dackets of the federal courts is severe enough _
already. wrthout requrnng the. courts to rause. research and explain an issue not deemed |

important enough by the patties to justrfy mention.in their briefs.” Sumner v, Mata, 449 U,S. 539,

554 (1981). Seg elemgamm:_e 58 B.R. 506 (Bankr. E.D. Mich. 1986).

- But even assuming this objectlon had been pursued, the Caurt would nevertheless ’
overrule it. Thei _|ssue raised is one of fact. As there is no record evidence to support the bare -
a!legaﬁdn-that ballots were delivered late to certain members of Class 4, there is no basis fora
finding of fact adverse to fhe Proponents on § 1129(a)(2). What minimal evidence there is
supports this Court's finding that the notice, solicitation procedures and balloting were beyond

reproach,

This objection fails for yet another reason. It was not shown that any deficiency in the

16
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solicitation procedures which might have existed in any way prejudiced the outcome of voting
or otherwise affected the rights of those parties to whom ballot delivery was allegedly untimely,
Class 4 rejected the Plan. Therefore, the hammless eror standard of F.R.Civ.P. 61, made
availablein bankruﬁtcy proceedings by F.R.Bankr.P. 8005, is applicable. By this rule, the Court
“must disregard any error ordefectin the proceeding which does not affect the substantial rights
of the parties.” F.R.Civ.P. 61.

Bankruptcy courts, either by applying this standard or by looking to the fegislative histqry
of § 1129(a), have reﬁ.ls_ed to deny confirmation of chapter 11 plans based on mere tecﬁnical '
or {rivial viotations of confirmation requirements, One court explained that miner violations of
§ 1129(a)(2), ought not bé viewed as “a 'silver bullet' to kill th[e] Plan,” . .. [because] “Congress _
did not intend ta fashion a minefield out of the provisions of the Bankruptey Code . .. . [l)f
Congress had meant that any infraction, no matter how early on in the case, nd matter how |

- minq.r'the breach, a_hd regardless ofwhetherthe court has re'rna_diédrt‘he violations, should resuit
ina dﬁ_eniél of confirmation, Congress wauld have givén some clearerindication in the legislative
histcry or r_ﬁade ﬁre_ statutory brovision far more express.” m;re__ulggmgﬁs&w. 157 B.R. |
701, 810-811 (Bankr. W.D. Tex. 1993). See zlso Kane v. Johns-Manville Corp, (in re Johpis-

‘Manville Gorp.). 843 F.2d 636, 647 (2d Cir.1988) (refusing to decide if the -alleged voting
‘irregularities violated the Baﬁkruptcy Code because they constituted, at mast, harmless error

and explaining that “{t]he harmless error rule has been invoked in the bankruptcy contextwhere

procedural irregularities, including alleged emors in voting procedures, would not have had an

effect on the outcome of the case"); Gilman v. Davis (In ve State Thread Co;), 128 F.2d 296, 301

(8th Cir.1942) (holding that although "the district judge erred in reversing the referee's action”

17
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of pemmitting the complaining party to vote atthe election ofthe trustee, because such party had
not contended that he had suffered any actual injury, he had “been deprived of a mere technical
and not a substantial right,” and so the error was harmless).

As noted, there is no evidence showing that some ballots were not timely delivered.
However, had this been shown, under the circumstances of this case, this would constitute, at
most, a harmless error that would not justify denial of confirmation of the Plan. Accordingly, this
cbjection is ovemuled.’

IV. Plan Complies With Applicable Provisions of Title 11

A. The Deemed Waivef# and Releases |

A plan cannot be confirmed unless it “complies with the applicable provisions of [the
Bankruptcy Codel." 11 U.S.C. § 1_1é9(a)(i). ‘Terms in a plan which are neither required nor
expressly authorized by,the'.cfodé a"'re' nevertheloss penni.;:sible_ under § 1128(a)(1) if they are
"apptopriate o [and]'noi indonsist_ent with the applfcable provis_ions of" the Code. 1TusC. "

§ 1123(b)(6). See United States v, Enerqy Resources, 495 LS. 545, 549 (1990) ("The

Bankruptcy Code does not explicitly authorize the bénkruptcy- courts to approve redrganization

*Approximately 25 foreign breastimplant claimants represented by Sybil Shainwald, P.C.,
claimed that they did not receive ballats. Although they say that this fact means that the Plan
does not comply with the applicable provisions of title 11, that makes no sense. The Plan is the
Plan; it doesn't disseminate itself. What this objection really states is an attack on the second

confirmation standard, § 1129(a)(2). N

This objection, like those of the U/S CC and the Bank, was never pursued at the

- confirmation hearing. Itis, therefore, likely that this objection, like the others, were resolved to

the satisfaction of the objectors prior to the completion of the hearing. Even if this is not the

case, this objection likewise will not be sustained as there was no evidence presented in support
of the underlying factua! allegation. '

18
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plans designating tax payments as either trust fund or nontrustfund. The Cade, however, grants
the bankruptcy courts residual authority to approve reorganization:plans including ‘any . . .
appropriate provision not inconsistent with the applicable provisions of [the Code]...." (quoting
11 U.S.C. § 1123(b)(5), which has since been recodified as § 1123(b)(é)).

Arficle Eight of the Plan, entitled “Effects of Plan Cdnﬂrmation.' contains proQisions which
implicate § 1123(b)(6). Pursuant to § 8.3, pers:onal-injury claims against various parties “are
deemed . . . waived and feieased." Plan § 8.3. The next section provides that holders of the
claims which have been so deemed ‘shail be permanently énjoined ...from... ,comrﬁencing
or coritinuing . . . any action” seeking to enforce their claims. 1d. § 8.4

Clearly. the Code does not mandate that provisions of this sort be included in a plan. And
in this context, the Code also does’ not exphcutly authonze the lnduswn of such provisions,
Comgare 11 US.C. § 524(9) (allomng for substanhally the same relief wnth respect toa non-

' debtor’s liability arising from asbestos exposure) Amordungly. the Plan cannot be conﬁrmed if

§§ 8.3 and 8.4 are inconsistent wrth the Code or otherwise i improper.

Dlscussmn _
Sections 8.3 and 8-.4 provide: '
8.3 Release [lIn consideration of (a) the pmmlses and obligations of the
Debtor-Affili ilated Parties under the Plan . . . , (b) the undertakings of the

Shareholders . . . , (c) the undertakings of the Settling Insurers pursuant to their
respective settlements with the Debtor, and (d) the release of Claims against the
Debtor-Affiliated Parties by the Settling Physicians and Settling Health Care
Providers, on the Effective Date (i) all Persons who have held, hold, or may hold
Products Liability Claims, whether known or unknown, shall be deemed to have
forever waived and released all such rights or Claims, whether based upon tort or
contract ar ofherwise, that they heretofore, now or hereatfter possess or may
possess against the Debtor-Affiliated Parties, the Shareholder-Affiliated Parties,

the Settling Insurers, and, to the extent released by the Debtor under the

19
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settlement agreements with such Settling Insurers, [parties related 0] . . . the
Settling Insurers, and (i) all Persons who hold, may hold or may have held
Personal Injury Claims shall he deemed to have forever waived and released all
such rights ar Claims, whether based upon tort or contract or otherwise, that they
heretofore, now or hereafter possess or may possess against the Settling
Physicians (except for Malpractice Claims) or the Settling Health Care Providers
(except for Malpractice Claims) (. . . collectively[,] . . . the “Released Parties™), in
each case based upon orin any manner arising from or related to . . . [the Debtor's
materials and products]

The . .. Released Patties . . . shall be deemed released by the Quebec Class
Actian Settlement Claimants, the Ontario Class Action Settlement Claimants, the
B.C. Class Action Settiement Claimants and the Australia Breast Implant
Settlements Claimants, and shall be entitied ta receive executed releases pursuant
to [such agreements] .. ..

8.4 Permanent Injunction Against Prosgeution of Released Claims . . . [Flor the

consideration described in section 8.3 abave, on the Effective Date all Persons
who have held, hold, or may hold Released Claims, whether known or unknown,
. - . shall be permanently enjoined on and after the Effective Date from (a)
- commengcing or continuing . .. any action . . . with respect to any Released Claim
“against the [Released Parties] . . ., the Settlement Facility, [and] the Litigation
. Facility . . . (collectively, the "Partigs”) or the property.of the Parties, (b) seeking
* the enforcement, attachment, collection or recovery . . . of any judgment, award,
- decree, or order against the Parties or the property of the Parties, with respect to
- anyReleased Claim, (c) creating, perfecting, orenforcing any encumbrance ofany |
kind againstthe Parties or the property of the Parties with respectto any Released
Claim, (d) asserting any setoff, right of subrogation, or recoupment of any kind
against any obligation due to the Partles with respect to any Released Claim, and
(e) taking any act. . . that does not conform to or comply with provisions of this
Plan, or the Settlement Facility Agreement and the Litigation Facility Agreement.

Plan §§ 8.3 and 84. See id. § 1.59 (“Effective Date® means the first Business Day (a) that is
at least 11 days after the Confirmation Date; (b) on which no stay of the Confirmation Order is
in effeet; and (c) on which all conditions fo effectiveness of this Plan have occurred or been

waived.”).

20
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Aniong the so-called “Released Parties” are the Debtor® and its shareholders, The Dow
Chemical Company and Coming, Inc. Seeid. §§ 1.47, 1.163, 1.165. Other beneficiaries of §§
8.3/8.4 include insurance companies thatthe Debtor released fram claims pursuantto settiement
agreements, and health-care providers in Classes 12 and 13 who settle their respective claims
against the Debtor. See id, §§ 1.159, 1.160 and 1.162.

. Befare consideﬁn_g whether these provisions are perm'issible. we must ascertain t_heir
meaning. To assist us iﬁ that task, we will ‘invoke rules of construction applicable to contracts
“and statutes. See gen erally, e.q,, In re Texas Gen, Petroleum Com., 52 F.3d 1330, 1335 (5"
Cir. 1995) ("We: appiy the rules of contract interpretation to the intérpretaﬁon of a plan of
reorganization."); Ip_re Beta Intl, inc,, 210 B.R. 279, 285 (E.D. Mich. 1996) ("Interpretation of a
Chapter 11 planis basicallﬁa maﬁer of contractual interpretation.”); see @E@M\@ﬁg&&
- Co. V. Qhesageage & Ohlo RR. Ca 229 F.2d 721 727 (6" Cir. 1856) (*[Tlhe same principles
o of_ st,atu.tory cons_truchon d__enyg.-g frgr_n {tha qted cas_es] apphes [s;c] to the mterpretatlon of
contracts .. - 7). | |

We begin our analysis of § 8.3 with. consideration of the verb "deem,” Which simply
méans “to hold as an opinion® or to "ragard.” Random House College Dictionary (rev. ed. 1980).
;s_:-;g generally, e.q., [(!_am'athlw_qte( Usérs Protective Ass'n v. Patterson, '19i F.3d 1115, 1119
(8% Cir. 1999) (“Contract terms are {o be given their ordinary meaning . . . %) Section 8.3 do'es
not specify just who is to “regard” the claims in question as having been waived o:: released.

But of course, the enly “opinion” on the subject which ulfimately matters is that of judges calted

*Most personal-mjuw claims against the Debtor are to be paid by a "Litigation Facility” or
a “Setflement Facility,” both established and funded by the Debtor. See Plan § 6.11.3.

21
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. upon to make a ruling as to whethera claim remains enforceable, Thus we infer that what §83

really means is that the courts shali deem the claims to be waived and/or released. And

particularly since the Plan cantemplates a permanent injunction, we also infer that the first court
to do the "deeming” is this one. Cf. In re Dore & ag' socs, Contracting.rlnc.. 43 B.R. 717, 720
(Bankr. E. D. Mich. 1984) (where this Court rejected the “argu[ment] that the mere confirmation
of the plan effected a de facto p;_ermanent ,injqnction‘).

Next we conslder the wbrds ;release” and ‘waiver.” The latter term is defined as “[flhe
voluntaly relinquishment or abandonment - express or implied — of a legal right” Black's Law
Rigtionary (7™ ed. 1999). Slrmlarly, a “release” is “the act of giving up a right or claim to the
person against whom‘ it could have been enforced.” Id. In effect, then, the Plan would have the -
Court make a finding that the holders of clalms aﬁected by § 8.3 have opted not to pursue those '
dalrns E

Thxs bnngs ustothe questuon ofjust which datm holders are In fact affected Acoordmg
io the hteral terms of § 8.3. the waiver/release covers “all [such p)ersons,” withaut distinction,

However, an altemative eqnst{uctioh is suggested by § 8.1, which provides that *any Claim
[against the Debtoris discharged].. ., whetheror nof s f_th.c.- holder of such Claim has accepted
 this Plan.” Plan§8.1 ’(emp'hasis added). Section 8.3, Which begins on the same pége as§8.1
and is part of the same Article Eight, contains no such language. Thus the implication is that
Plan acceptance — while irrelevant to the scope of the di#charge — does have & bearing on
whether a person is to be deemed by the Court to have waived or released her claim, Cf,

Gozion-Peretz v. United States, 498 U.S. 395, 404 (1891) ("Where Congress includes particular

fanguage in one section of a statute but omits it in another section ofthe same Act. itis generally

22
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presumed that Congress acts intentionally and purposely in the disparate inclusion or
exclusion.” (citation omitted)). And as will be Seen, a narrow construction of § 8.3 makes senge
for other reasons.

“{l)n the interpretation of a p;-omise or agreement[,) ... an interj:retation which gives a

‘reasonable, lawful, and effective meaning'to all the terms is preferred ta an interpretation which
n g

leaves a part unreasonable, uqllawfgl,lgj-fgf no effectl]* Restatement, Second, Contracts §
203(a). See also, a.9., Ammstrang Paint & Vamish Works v, Nu-Enamel Corp., 305 U.S, 315,

333 (1938)-(“ﬂ']orconshue statutes so as to avoid results glaringly absurd[] has long been a
judicial function."); W‘!!ramson v, Kay (In re Villa West Assocs,), 145 F. 3d 798, 803 (10* Cir.
1998) (Under Kansas faw, “[r]easonable rather than unreasonable mterpretatmns of contracls
are favored,’ and [r]esults wmch vitiate the purpose or reduce the terms of a contragt to an

absurdity should be avo:ded " (cltatlons omitted)); Cole v, Bums Inti Sec. Sews, 105 F.3d
S 465 1468 (D C. C:r 1997) (* [A]mbxguity should be resolved in favor of a Iegal constructzon of |

the partles_ agreement, . .."); VCatalma Enters. Incorporated Penslon Trustv. Hartford Fire |ns.

Co., 67 F.3d 63, 66 (4™ Cir. 1995) (~ltis axiomatic under Maryland law that a court should avoid
-reading a contract in a way that producas an absurd resu!t, especially When a reasdnable
interpretation is available. ") Id. (citing a case forthe propositnon that "when [a contract] provision
is suscept:ble ts more than one meanmg, a fair and reasonable construction . . . should always
be favored over one that leadsr o [a] harsh and unreasonable result”); Sporting Club
Acquisitions, Ltd. v Federal Deposit ins. Corp., No. 94-1567, 1995 WL 694128, at* 3 (10" Cir,
Nov. 24, 1995) {unpublished) ("[Ulnder a long-standing principle of construction, FDIC's
interpretation of the contract, i . .. unlawful, should be rejected in favor of the legal alternative

23
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proposed by SCA." (citing Colorado wse law)); United States v. Fidelity & Deposit Co., 10 K.3d
1150, 1154 (5 Cir. 1994) (“Any other construction [of the bond) would be nonsensical under

federal law. as such constructions would require us either to rewrite the bond or to make the
bond conflict with .federal law.”); id. at 1154 n. 14 (citing cases for the proposition that
“Sontractual language is interpreted whenever possible to uphold the validity ofthe contract,” and
“that reasonable doubt about the construction of a contract should be resolved in favor of
legality™). For the reasons explained below, the scope of §§ 8.3 and 8.4 must be limited to
accepting creditors if these provisions are to be given “reasonable, tawful, and effective
meaning.” Restatement, Second, Contracts § 2b3(a). :

1.  Consistency with the Code

As noted § 1 123(b)(6) requires afinding tha&he provision in question is “not inconsistent:
with” the Gode -With that requirement in mind, we consuder § 524(g).

A praduct ofthe Bankruptcy Reform Aet of 1994, Pub. L. No. 103~394 § 524(9) outlmes
the cxrcumstances underwhich “a court that enters an order confirming a plan of reorganization -
under chapter 11 may issue . . an iﬁiuncﬁon .. o supplement the injunctive effect of [the'
debtor's]..... discharge.” 11U.5.C. § 524(g)(1)(A). This injunction “may bar any action directed

~ against” non-debtor parties to recover cettain claimsth-;; underthe terms of the plan, are to be. |
paid by a trust. 11 U.S.C. § 524(g)(4)(A)ii); see 11 U.S.C. § 524(g)(1)(B). Thusiit |s clear that
the relief which would be afforded the Released Parties by §§ 8.3 and 8.4 of the Plan is
substantially the same as the relief available under § 524(g). Cf. Amercan Hardwoads, Inc. v.

Deutsche Credit Corp., (In_re American Hardwoods, Inc.), 865 F.2d 621, 626 (9™ Cir. 1989)

(rejecting the debtor's “semantic distinction” between “a permanent injunction against the
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enforcement of a judgment . . , fand a bankruptey] discharge®).

This fundamentat sameness is significant because § 524(g) spells out very detailed
requirements which must be met before a “supplemantal injunction® can issue. See 11 U.s.C.
§ 524(9)(2)(8). Those réquirements obviously are not satisfied herez. Yet there clearly is no
confiict with § 524(g) if the reach of §§ 8.3 and 8.4 is limited to accepting creﬂitors because
§ 524(g) describes the conditions which must be met before an unwilling creditor can be

"enjoined from pursuing non-debtor parties. It does not by its terms preclude a creditor from
agreeing to forgo .its right of recdvery agéinst such {aarties. And since those- creditors who
accepted the Plan have in suBsténce done just that, see jnfra p. 29-30, §§ 8.3/8.4 do not
contravene § 524(g) if ﬁarrowly cdnstrued. Cf. In re Arrowmill Dev, Corp,, 211 B.R. 497, 506
(Bankr D. N.J. 1997) (“A'voluntary. consensﬁal release is not a discharge in bankruptey.”);

' Juddh R. Starr ankrugtg[ Coug Jugsd:chon fo Release Insiders from Credrtor CIams in.
cm_'gorate Reogangg! g 9 Bankr Dev. J. 485 487 (1993) ("A dlscharge isan nvolgntggg |

release of creditor clalms against an ent:ty (both asserted and unasserted) enforced by the '

court.” {emphasis added)]
On the other hand, a broad construction of §§ 8.3and 8.4 would seem to be at.odds with o
§ 524(g). After all, confirmation of a plan so construed would mean that the Proponents were |
able to obtain the (non-consensual) "supplemental injunction” which § §24(g) permits, without
satisfying that statute’s prerequisites. Ordinarily, courts would reject this as a blatant a&empt-
to circumvent the statute. Cf., e.g., Moran v, Aetna Life Ins. Co,, 872 F.2d 296, 301 7.(9"" Cir.
1989) (“Congress has expressly limited the persons who may be sued under [29 U.S.C.] section
1132(c). We cannot make an end run around the statute by creating an additional class of
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persons liable .. ..").

It seems, however, that we are not dealing with an “ordinary” statute. Along with § 524(g), |
Congress enacted a "Rule of Construction” which states that *[n]othing in [ § 524(g)] ... shall
be construed to modify, impair, or supersede any other authority ihe court has to issue
injunctions in. connection with an order confirming a plan of reorganization.” Pub. lL. 103-394 §
111(b) (uncodified). The legislative history sheds light on this rather odd rule:

Section 111(D) . . . make[s] clear that the special rule being devised for the
asbestos claim trust/injunction mechanism is not intended to alter any authority
bankruptcy courts may already have to issue injunctions in connection with a plan
[of] reorganization,” Indeed, [ashestos suppliers) Johns-Manville and UNR firmly
believe thatthe courtin their cases had full authority to approve the trustinjunction
mechanism. And other debtors in other industries are reportedly beginning to
experiment with similar mechanisms. The Committee expresses no opinion as to
how much authority @ bankruptcy court may generally have under its traditional
equitable powers to issue an enforceable injunction of this kind. The Committee
has decided to provide explicit authority in the asbestos area because of the -
singufar cumulative magnitude of the claims involved, How the new statutory
mechanismworks in the asbestos area may help the Committee judge whetherthe.
concept should be extended into otherareas. =~ = -

Val. E., Collier on Banknuptey, at App. Pt. 9-78'(reprinting legis{ative history pertaining tb_ the |
1994 Code amendri'lents}.i ‘ '

Th-gs- the rLlle ‘was appérent_ly intended to prevent a negative ir_n_plicaﬂon' from being:
draufn from the fact that the améndments deal only with asbéstds‘-related cases.” |d. Vol. 4, at
11524.07[2]. So while the text of §.524(g) indicates that the statute governs all chapter 11
reorganizations, it seems that the congressional "Rule of Construction” obliges us to regard §
524(g) as irrelevant to non-asbestos cases. See P. Meﬁzer,- Getting Out of Jail Free: Can the
Bankruptcy Plan Process Be Used to Release Nondebtor Parties?, 71 Am. Bankr. L.J. 1, 31
(Winter, 1997) ("Getting Out of Jail") (“In view of the [Rule of Construction] . . . , it can certainly
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be argued that the enactment of§.. 524(9) e prowdes no guidance as to issues not involving
asbestos liability . . . ."). On the strength of the rnule, then, we conc¢lude that the Plan is not
inconsistent with § 524(9) even if §§ 8.3 and 8.4 apply to non-accepting creditors,

Whether broadly ﬁr n_e;rrowty construed, §§ 8.3 and 8.4 do not run afoul of § 524(e). This
statute provides that, with an exceptibn not re'levant here, the “discharge of a debt of the debtor
does not affect the liability of any other entity on, or the property of any other entity for, such
debt” 11 U.S.C. § 524(e). Some courts assert that § 524(e) prohibits judicial extension of the
disc_:harge to non,deptor parties. - See. eg. Resorts |nt'l, inc. v, Lowenschuss @_;g
Lowenschuss), 67 F 3d 1384, 1401 (8" Cir. 1985); Inre Euture Energy Corp., 83 B.R. 470, 486
(Bankr. S.D. Ohio 1988).

“Support for this assertion is provided by § 524(g), which as indicated eatlier allows for
entry of what amounts to a discharge of ésbesfos-_rela_ted claims against a ndn-deb{dr. The
'Code informs us that such a discharge may enter ‘[ﬁ]qﬁvimstanding-the provisions of section -_
524'(e) " 11 U.S.C. § 524(g)4)(A)i. This clause suggests that, axcébt as authorized by § |
524(g), a non-debtor dlscharge is precluded by § 624(e)- | o |

We beheve. however. that the Gases cited read too much into § 524(e) This statute
§impiy provides in effect that a third party's hablllty is not discharged by virtue of a dlscharge of
the debtor's liability. It does nof by its terms preclude a court frém discharging the liability of a
third party. The befterview, then, is that entry ofa non—debtor'injunction —regardless of whether
it is consensual ~ is not incompatible with § 524(e). See, e.g.. in.re Specialty Equip. Cos., 3
F.3d 1043, 104647 (7" Cir. 1993); In te Digital Impact, 223 B.R. 1, 10 (Bankr. N.D. Okla. 1998); |
In_re West Coast Video Enters., 174 B.R. 906, 910-11 (Bankr. E.D. Pa. 1894); In_re Heron,
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Burchette, Ruckert & Rothwell, 148 B.R. 860, 687 (Bankr. D. D.C. 1992).- Section 524(gy's
"notwithsiandlng" clause is therefore unnecessary, and probably reflects nothing more than an
excess of caution on the part of its drafters. Cf. Western Union Tel. Co. v. EGC, 665 F.2d 1126,
1138 (D.C. Cir, 1981) (“Congress may have added the proviso merely [for] . .. clariffication]

. Itis frue that such a proviso was not absolutely necessary, but clarifying language is never
absolutely necessary.”).

Forthe reasons stated, neither § 524(e) nor § 524(g) preciudes a courtfrom granting non- -
debtor dlschargeé. And there is no othér Code provision which speaks to.the issue.
Accordingly, we conclude that §§ 8.3 and 8.4 are not inconsistent with the Code even if they
apply to crediters who did not acce?t the Plan.” But as explained in Part 2 below.‘these
provisions are inoonsistent _with otl'terflaw if they encompass non-accepting creditors.

2.  Compliance With ﬂan-sankruptcy Law |

_ We could not confirm the F_’lan'unle#s § 8.3 s “appropriate” for purposes of § i123(b)(6):-' :
See, £.0., State of Ma {and v. Antanelli Creditors’ Liquidafing Trust, 123 F. 3d 777, 785 (4" Cir.
1997). In essence then, propnety‘ turns on whether these provns;ons are compatlble with non-
Code law.. __e_E_ne_lgz____gqm_,. 495 U.s. at 550 (“Even if consistent with the Code, .. .

. bankruptcy court order might be mappropriate if it conflicted with another law that should have
been taken into consideration in the exercise of the court’s discretion.”) As will be explained, a

Plan provision which would require the Court to “deem” that non-accepting creditors ﬁave

TOf tourse, preconfirmation claims against the Debtor are discharged in any event. See

11 U.S.C. § 1141 {d)(1); Plan § 8.1, Thus, insofar as the waiver/release pertains to such claims,
it is not just compatible with the Code; it is rendered superiluous by it.
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released their claims is contrary to basic legal principles, and is thergfore inappropriate.

The verb "deem” ‘is often uéed tc.:"c:i.stablish what amounts to a legal fiction. See
generally Black's Law Dictionary (7th ed. 1999) (‘[Dleem'. . . [means o treat (something) as
if (1) it were really something else, or (2) it has qualities that it doesn’t have”). But a non-fact
cannot properly be transformed into a fact simply to suit a litigant's wishes. Ratﬁer, there has
10 be some foundation for pretending that that which is not, is (or vice versa):

[Wlhen we engage in a fiction, we redefine reality ta comport with existing law as
a method of changing the law to meet new realities. . . . This method of adapting
the law fo changing circumstances and perceptions is saved from absurdity by its
underlying rationality. . . . [W]hen used properly the legal fiction is a rule of law
embadying an unconcealed falsehood at one level and a deeper truth at another
more impottant level, The falsehood is often made necessary because of the pre-
existing structure of the law, and js_iustified (if it is justified) by the deeper
underlying truth contained within the falsehood. '

John A. Miiler. Liars Should Have Good Memories: | egal Fictions and the Tax Code, 64 U. Colo.

L. Rev. 1, 26 n.109 (1993) (emphasis added). §§§'§Lsg Pett_ibone'f.)_o:g.' A Eésle!, 9356 F.2d
120,423 (7% Ci. 1991) ('Even legal fitons have thei fits.). R
Such a “foundation” exists insofar as accebﬁhg creditors are concerned. By voting in
favor 6f the Plan, these creditors have méﬁffested an ihteﬁtion to accept the righis grarited tb
ihem uhder the -temis Sf the Planin lieu ofrwt__\at'ever rights they may have against the Released
Parties. Sge Spec;;algg Equip., 3 IF.3d at 1047 (A Veonrsénsual reléase .. . binds only those -
creditors voting In favor ofthe plan of regrganization.”); m_re_z_éjlitL__*!ectmﬁcsCo_r_p‘, 241 B.R.
g2, 111 (Bankr. D. Del, 1999) (A release of third pafties “‘cannot be accomplished withoﬁt the
affirmative agreement of the creditor affected.”); West Coast Video, 174 B.R. at 911 (‘(Ejach

creditor bound by the terms of the release must individually affirm same, either with a vote in . -
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favor of a plan including such a provision, or otherwise.*). But see, e.g., Stil?_h@m;_uin_ing
Co. v. West One Bank, 147 F.3d 1145, 1147 (8™ Cir. 1998) (“[A] creditor’s approval of the plan

cannct be deemed an act of assent having significance beyond the confines of the bankruptcy
proceedings.” (quoting |n fe Sandy Ridge Dev. Corp., 881 F.2d 1346, 1351 (5™ Cir. 1989), which
was in tum quoting Union Carbide Corp. v. Newboles, 686 F.2d §93, 595 (7th Cir. 1982) (per
curiam), overruled by Specialty Equip., 3F.3d at1045-47); Amowmill Dev,, 211 B.R. at 507 (it
is not enough [to establish the validity of a cred-itor’s release in favor of a non-debtor party] for
[the] .. . creditor. .. to simply vote ‘yes’ as to a plan.”). V'S'o even though there has been no
formal release or ékplicit waiver. there is a reasonable basls for "deemiﬁg" otherwise,

With respect to non-accepﬁng créﬂitofs. however, that basis is lacking. Certainly g |
creditor who affirmatively voted to rejed the Plan cannot fairly be characterized as having -
“voluntarily” relinquished her rights against the Released Parties, wngelveﬁgg v,
stogls]j glrﬁs Enskilda' Bag'k,‘_zsa US 84, a2 (1 934) (“[L]eéal fictions héVe an appropriate pléce

" in the administration of the law when they are required by the _dernarids of canvenience and
justice.” (emlphasisAadd‘ed))A; Inre Chalasani, 92 F.3d 1300, 1303 (2d Cir. 1996) _("AAlegal fiction

- assumes as_fact,ﬁf_q_r_n_y_t@em_s_ﬁc_e. that which does not exist." (emphasis added)).. And
even the. iﬁactioh of those éredﬂors who cast no vote on the Plan is too ambiguous to warrant
the inference that lsubstanﬁve rights have been surrendered. See Armrowmnill Dev.. 211 B.R. at
507 (The “creditor . . . did not vote for the plan and clearly did not manifest any assent to Have

his claim against {the non-debtor party] . . . released.”); see aenerally, .., People's Bank &
Trust Co. of Madjson Counfy v. Aetng Cas. & Surety Co., 113 F.3d 629, 638 (6 Cir. 1997)

(“Kentucky cases have recognized the rule found in other states that a finding of implied watver
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requires a ‘clear, unequivocal, and decisive act showing an intention to relinquish the right.”
{citations omitted)); _Lj- nited States v. Amwest Surefy Ins. Co., 54 F.3d 601, 602-03 (8* Cir. 1995)
(“An implied waiver of rights will be found where there is ‘clear, decisive and unequivocal
conduct which indicates a purpese to waive the legal rights involved.” (citation omitted)).
Putsimply, then, non-bankruptcy law recognizes a basis for “deeming” only that ageenting

creditors have agreed to give up thelr rights against the Released Parties. The extension of this
“legal fiction™ to creditors who did not accept the Plan would be unreasonable and, as to-
creditors who afﬁrmatwely rejected the Pian, patently absurd and unjust. ltis also untawiul, and
therefore of no effect, _S__e, ger.:lam! Equip,, 3 F.3d at 1047 (quoted __p___ p. 28); West Coast
ﬁd_e_g, 174 B.R. at 911 ("[Tlhe rele_ases- of non-debtors included in the Pian cannot be enforced
_'against the Movants' Cleérly. the Movants did not cast a vote in favor of the Plan or otherwise
affiratively agree to release the Debtor's principals in connection with this case. ")

. This whole lssue of consent would arguably be moot if we had the power to enjcin
credltors (agamst their will) from pursumg claims against the Released Partzes “And there is

supportforthe viewthat courts have such authonty under § 105(a), which states “The court may

- issue any order that is necessary or apprupnate to carry out the provisions of thje Code}

R § | U.S.C. §105(a). See, e.0., M‘ unford, [nc. v, Munford (In re Muriford, Inc.), 97 F.3d 4489,
454.55 (11" Cir. 1996); Menard-Sanford v, Mabey ( In re AH. Rohins CoJ), 880 F.2d 634, 701-
02 (4 Cir. 1989) ("Robins I"); In re Johns-Manville Corp., 837 F.2d 89, 93-94 (2d Cir. 1988); In

re Optical Technologies, lnc., 216 B.R. 989, 924 (Bankr. M.D. Fla. 1997); In re Master Mortgage
lnv. Fund, 168 B.R. 830, 834 (Bankr. W.D. Mo. 1984); Heron, 148 B.R. at 685.

it is clear from the text of § 105(a). however, that a court's autharity thereunder must
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derive from whatever (other) Cade provision the § 105(a) order is designed to “canry out." As
explained by the Fifth Gitﬁuit, § 105(a) “does not authorize the bankruptey courts to create
substantive rights that are othgrwise ynavailable under appliéablé law, or constitute a roving
gommi;ssion to do equity.” United States v, Sutton, 786 F.2d 1305, 1308 (5" Cir. 1986) (footnate
omitted). Seealsoinre Richard Potasky Jeweler, Inc., 222 B.R. 816, 825 (S.D. Ohio 1998)
(“{Section] 108, standing alone. cannot serve as a source of authority for granting a'permanent
injunction {barring dedit_or_é from pursuing claims against a non-debtor].”); in re Sybaris Clubs
Intl inc., 189B.R. 152, 156 (Bankr.'N.D. . 1995) (“Section 105... . is merely a vehicle to carry
outthe otherwise provided powers offhe bankruptey court.”); Meltzer, ggt:. Ing Outof Jail, 71 Am.
B'ankr; L.J. at‘18.('f[s'ectibn] 105(a) . . . should be construed . . . narrowly, namely as a limited
grant of power to bankruptcy judges to take only thosé actions which are in furtherance of a
specific provision a!ready ih tﬁe Code."). The Supreme Court implicitly recognized the anclitary

nature of § 105(a), s{aﬁng that “whatever equitable powers remain in the bankruptey courts must |

and_-&an. only be‘éxercised wﬁhin the confines of the Bankruptcy 'Code." Norwest Bank
Wortfingfen v. Anlers. 485 U.S, 167, 206 (1986), |
Thus if there is authority to m effect grant a discharge of debts owed by a hon;debtor :
pérty. it must be found notin § 105@ but elsewhere. This seafch has led courts to: various
Code prqvisions; See, e.q.. Johns-Manville, 837 F.2d at 93-94 (11 U.S.C. §363(f)): ‘Ep_!_a_s_lga,
222 B.R. at 826 n.16 and accompanying fext (11 U.S.C. §§ 1123(B)3)(A) andlor 1141(c).
However, none of these provisions is on point — an obvious fact which is only reinforced by '
comparison with § 524(g). a statute which s on paint. _S_a_e_ Vol. E., Collier og- Bankruptcy, at
App. Pt. 9-78 (reprinting legislative history pertaining to § 524(g)) (“The Committee expresses
32
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no opinfon asto hoi.v mucl;' éhthority a bankruptcy court may generally have under its traditionat
equijtable powers to issue an enforceable injunction af this kind. . . . How the new statutory
mechanism [established by § 524(g)) works in the asbestos area may help the Committee judge
whether the concept should be éxte'nded into ather areas.” (emphasis added)); ¢f. City of
Chicago v, Environmental Defense Fund, 511 U.S. 328, 338 (1984) (T]his [statutory] provision
'shaws that Congress knew how fo draft a waste stream exemption . . . when it wanted to.™
(citation omitted)).

A non-statutory theory advanced in support of this kind of injunction is based on “the
ancient but véry much alivé dactrine of marshalling of assets.” Robins|, 880 F.2d at 701. The
Fourth Circuit explained: "A i_;.reditor has no rightto choose which of two funds will pay his claim.
The bahkmp_tcy co‘l.lr_l:-has‘the power to order a creditor who has two funds to satisfy his debt to
resortr to the fund tﬁa_t will not defeat other creditors;' 1d. This theory is flawed on two levels.
f_A;ss'uming for the saké_ of argusﬁent thatthe non-debto_r injunction really is “ahatogousf‘ to
a marshaling' injunction. id., then restnctuons associated vmth use of the iatter form of m;unchon
would presumably also be appucable to the former One such restncbon is thatthe party tobe
en;olned wnnot be prejudlced by the lnjunct:on See nre Aflas Commercial Floors. Inc., 125
B.R. 135,--138 (Bank_r. E.D. Mich. 1991) and cases cited therem. Yet where liability is capped,
as in this case, sge Plan § 6.11.3; Mﬂﬁic@m_s’mm 7 1.1(E), the enjained
creditors are prejudicedr because, as the Nevada Claimants perhaps irationally fear, there is
some, albeit slight, possibility that they will not obtain full reéovery from the Reorganized Debtor.

It could be argued in response that this incremental risk of less-than-full recovery is
insignificant. See supra pp. 8-13. But whatever the level of risk, the equitable solution (and
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marshaling, of oourée.. is grounded in equity) would be to grant only a provisional injunction -
one which terminates if and when the “primary” fund is exhausted. Indeed, thatis precisely what
a marshaling injunctien would do, §_e__g C.T. Dev. Corp, v. Barnes (In re Oxford Dey. lLtd.), 67
F.3d 683, 687 (8" Cir. 1995) (Underfh_e “federal marshaling doctrine,” the enjoined party “may
be required to exhaust the fund available to him exclusively before proceeding agamst the
[second) fund. (emphas:s added; citation omitted)). An injunction which permanently bars
creditors from segking compensation from the “secondary” payment source is neither equrtable
nor consistent with the objectives of a marshaling injunction.

As indicated, th; foregoing criticism is based on the assumpt'ién that a marshaling
injunction serves asa suitable analogy to the non-debtor injunction at issue in this and similar
cases. That assumption, however, does not withstand analysis.

| Stated more fully, “[the equitable doctr:ne of marshalling. . .rests Upon the pnncxple that
a credltor havmg two funds to satisfy his debt, may not by his appl:cahon ofthemto h|s demand .

defeat another creditor, who may resort fo only one of the funds.” Meverv, Unjted States, 375
U.S. 233, 236 (1963) (emphaéis added) (citation omitted). That is manifestly not the purpose

ofa nonfdebtor injunction: Courts issuing such aninjunction are not doing so to protect a subset

of creditors whose only recourse is against the non-debtor obligor.

In an apparent attempt to supply the element of créd_itor protection, and thereby shore uj:

its marshaling-doctrine analogy, the Fourth Circuit explained that the non-debtor injunction

serves to prevent recalcitrant creditors from “interfer{ing] with the reorganization and thus with

all the other creditors.” Robins {, 880 F.2d at 702, This objective may be commendable, but of

course it is not even remotely similar to the policy underlying the marshaling dostrine.
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Like Robins I, other courts hgve' defended the non-debtor injunction as g means of

facilitating the plan negoﬁaﬁonlconﬁrr_ggion process. See,e.q., Johns-Mégv!lle, 837 F.2d at9a-

94, see generally Ralph Brubaker, Bankruptcy Injunctions and Complex Litigation: A Critical
Reappraisal of Non-Debtor Releasesin Chapter 11 Reorganizations ("Egnkrugtg Injunetions®),

1997 U. il L. Rev. 959, 1009 (199?2 (‘[TIhe paramount concern of courts that approve non-
debtor releases is a stated policy favoring reorganizations.”). But even if one accepts the
premise that confirmation really is the “congressicnally preferred” outcome in chapter 11, it does
not follow that a court has the authority to invent equitable solutions designed to achieve that
objective. Cf. Meltzer, Getting Out of Jail, 11 Am. Bankr. L.J. at 18 ("(Tlhere is no mandate in
the Code telling ba_nkrubtc_yjudges o do whatever is necessary to confirm plans, or giving them
freewheeling author'rty to try and maximize the number of Chapter 11 cases that result in

confirmed plans.”).

.~ Tothe contrary, the circumstances underwhicha fed_eral court can “play the equity card®

| are precisely fénd rather narrqwlY)_deﬁned—i- :

[Elquity is flexible; but In the federal system, at least, that flexibility is confined

- within the broad boundarn ditional equitable relief. To accord a type of
relief that has never been avaitable before . . . is to Invoke a “default rule,* [citation
to dissenting opinion] . . . ; not of flexibility but of omnipotence. When there are
indeed new conditions that might call for a wrenching departure from past practice,
Congress is in a much better position than we both to perceive them and to design
the appropriate remedy.

[R]esolving . . . {the arguments for and against recognition of the equitabla relisf
at issue) In this forum is incompatible with the democratic and self-deprecating
judgment we have long since made: that the equitable powers conferred by the
Judiciary Act of 1789 did not include the power to create remedies previously
unknown to equity jurisprudence.
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“If . . . a Goust of Equity in England did possess the unbounded jurisdiction, which
has been thus generally ascribed to it, of comecting, controlling, moderating, and
even superceding fsic] the law, and of enforcing all the rights, as well as the
charities, arising from natural law and justice, and of freeing itself from all regard
to former rules and precedents, it would be the most gigantic in its sway, and the
most formidable instrument of arbitrary power, that could well be devised. It would
literally place the whale rights and property of the community under the arbitrary
will of the Judge, acting, if you please, arbitrio boni judicis, and it may be, ex
aequo et bono, according to his own notions and conscience; but still acting with
a despotic and sovereign authority.”

Grupo Mexicanade Desarrollov. Alliance Bond Fund, Inc., 527 U.S. 308, 144 L Ed. 2d 319,333,
339 (1999) (emphasis added; quoting J, Storj'. 1 Commentaﬁes'on Equity Jurisprudence § 19,
at 21).

Grupo Mexicano distinguished one of thé Court’s prior decisions on the grounds that the
plaintiff was seeking -equitable (rather than iegé_l_) relief, and another of its decisidné becausé a
public (rather than strictly private) Interest was implicated. Seed. at335. Onthe basis of these
distinctions, it could"be afgued fhat bankruptcy écurts can be fnbre "creative'f in fashioning
equitable remedies than could a federal court presiding ‘over'a legal, private dispute. _S_eg
generalhg-NorthémEigel_in‘e_ Coh.str. Co v. Marathon Pigé Line Co,, 458 U.S. SC, 71 ('1982)7
(plurality opinion) ("[T]he reétmdﬁiring of debtor-creditor relations, which:is at the core of the
federal bankruptey pouﬁer, . . . may well be a ‘public right' . .. ."); see also, £.9., In re Jarvis, 53
F.3d 416, 419 (1* Cir. 1995) (“Bankruptcy courts . . . are courts of equity, traditionally governed
by equitable principles."). N

That propasition, however, cannot easily bé reconciled with pronouncements of the

Supreme Court and Sixth Circuit on the subject of a bankruptcey judge’s equitable discretion.
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See Ahlers, 485 U.S. at 206 (quoted supra p, 32); In re Granger Garage, Inc., 921 F.2d 74, 77
(6 Cir. 1990) (paraphrasing Ahlers and adding that "[a] bankruptey court does not have

unfettered equity powers').' Therefore, unless and until either of these courts rules otherwige,
we assume that the mpde of a.nalysis in Grupo Mexicano applies -whh equal force in the
bankrupicy realm.

In our view, the ground rules laid down by Grupo Mexicana preclude the granting.ofa
non-debtor injunction. Absent creditor consent, such an injunction is tantamount to forcing that
creditor to accept terms'that she considers to be unacceptable. See Brubaker, B Bankrupt cy
Injunctions, 1897 U. Il L. Rev at 968 (describing this injunction as a “nonconsensual
settlement") Itis an extraordmary" remedy. one which is “unheard of in any other context.” id.
By no means, then, can suchan mjunction be descnbed as aform of "traditional equitable relief” -

Grupo Meggn o, 144 L. Ed 2d at333, Resort tothis 'remedy” therefore constftutes the exercise
ofa power which federal courts simply donot possess. See 1C_l at 339-40; see also Brubaker.
Bankrgp}gg Imunctrgg . 1997.U. lll. L..Rev. at 1010 (The proposihon that "a bankruptcy judge
can un‘laterally ovemde Iegmmate pollcies embodied in nonbankruptcy law that would place
llablluty Upon the released non-debtors s hard to square with the inherent limitattons of the
juducual process and Congress primary role in maklng such policy determinations in the
bankruptey context.”). ;_ _

For these reasons, we eendude that a bankruptey court has no authority, statutory or
otherwise, to issue a non-conse;sua! permanent inunction in favor of non-debtor parties. Thus
the absence of legitimate grounds for inferring that a creditor has consented to entry of such an

order cannot be dismissed as “harmless error.”
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3. Sections 8.3 and 8.4 are Permissible Because They Apply Only to Accepting
‘ Creditors .

As explained above, §§183 and 8.4 are not inconsistent with § 1123(b)(6) only if
construed as applying solely to f:;editqrs who voted to accept the Plan. A broader construction
of these provisions, besides contravening § 1 123(b)(6), would prodﬁoe resulis which are at best
unreasonable (if applled to nonvotiri_g creditors) and at warst absurd and unjust (if applied to
creditors who actively opposed_the Plan). 'The-se facts counsel against a broad construction of
§§ 8.3 and 8;4.

Of course, we could not reject such a construction if it were plain from the terms of the
Plan. Under such circumstances, we would have no choice but to deny confirmation of the Plan.
See 11 U.S.C. §§ 1123(b)(6), 1128(a)(1); gg also supra Part 2. liis 'ng_t glear, however, thz-_zt _
§§ 8.3 and 84 apply w@dut di_stinc_tionl__to all persons holding claims of 'the.type deécﬁﬁed

_ therein. .llndeed_, i_tri-s entirely plausible that the provi_sioris relate solely to thoée persons who

 accepted the Plan. See supra pp. 21-24. The ltter canstruction is the more sensible, and the
one which we. adopt Sa construed §§8. 3 and 8 4 are apprOpriate and “not mcons:stentvnth"
the Cade. 11 U S.C. § 1123(b)(6) See s __u_n__ ra Parts 1 and 2. Therefore. inclusion of these
provisions in the Plan does not constrtute grounds for denymg confirmation.

4.  Permanent Injunctive Relief

As indicated eariier, holders of claims against the Released Parties are to be
*oermanently enjoined” from collectihg those cl-aims. Pian § 8.4. The basis for this reliefis the
*deemed" waiver or release of such claims pursuant to § 8.3, See id. Thus the reach of§ 8.4

is coextensive with § 8.3 — both provisions apply orily to thase creditors who accepted the Plan.
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b
Since creditors who accepted the Plan have essentially agreed to relinquish their claims
against the Released Parties, one oduld certainly question the need for an injunction. See
generally, e.q., Kallstrom v. Citv of Calumbus, 136 F.3d 1055, 1068 (6™ Cir. 1998) (“[T]o obtain
a...permanent injunction, piaintiffs-inusf demonstrate that failure to issue the injunction is
likely to result in irreparable ham."). But as these creditors also implicitly consented to the
granting of injunctive relief, we assume that they have waived whatever arguments might be
made in opposition to such relief.
5. Posfscript
The Court is mindful of the fact thatthe release/injunction provisiods are perceived by the
Debtar and éfﬁliated parties as being of critical impdrtanoe. In that regard, it is well to bear in
mind that, by their odm voluntary act, :theoverwhelming majority of personal-injury claimants are
barred from bringing or pursumg dalms agamst the Released Parties. |
Noris there any reason to assume that the Released Parties will be unduly burdened by
those claims which are'not _barred. 7- For one thin_g. the absolute number of such claims is small |
in cofnpaﬁson to what the Debtor énd the Released Partied;faded pre-petition. Moreovef. the
vast ma]ority of non-barred claims are dlready pending before Judge Hood inthe Eastern District
of Michigan. Froma practucal slandpomt. the conseludatlon of these claims into a single. forum
greatly simplifies the task of defending against them. And if Judge Hood sees fit, trial could be
deferred until Litigation-Facility proceedings have concluded, thereby providing the Released
Parties with the functional equivalent of a temporary (but potentially very lengthy) injunction.
Alfematively. actual injunctive relief may be warranted if administration of the Plan is unduly
burdened by continued prosecution of the non-barred claims. Cf. Lindsay v. O'Brdien, Tanski,
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anzer and Young Heafth Care Providers of Connecticut (in re Dow Cotning Corp.}, 86 F.3d
482, 494 (6™ Cir. 1996) (“The potential for Dow Coming's being held liable to the non-debtors

in claims fo_r contribution and indemnification . . . establish[es] a conceivable impact on the

~ estate in bankruptcy. Claims for indemnification and contribution.. .. obviously would affect the
size of the e;tate and the length of time the bankruptéy proceedings will be pending, as well as
Dow Coming's abililtyto resoiﬁe its liabilities and proceed with reorganization.”).

On the subject of ,mjunctidns.' it should also be remembered that the highly-prizedl (or
much-dreaded) adjectiye,"penn_anent" is something of a misnomer. As the Eight cirwit noted,
.m{ is.well -settled'_t_hat é district court retains authority under. . [F.R.Civ.P) 60(b)(5) fo modify
or terminate é'continuing. permanent injunction ifthe'injunction has become illegal or changed
c(rcumstances have caused it to operate unjustly.” Assogciation o) eta ed Citizens of Notth

gls_ota V. Slnne £ 942 F.2d 1235 1239 (8* Cll' 199'1) 53 gl_sg Inre tjendgx, 986 F 2d 185,
| 198 (7"‘ Car. 1993) ¢ court can modify an injunction thatit has entered wheneVerthe pnncap!es -
of equity require rt do so0.7); of. King-Sesley Ihggmgs Co. V. Aladdm Indus., Inc., 418 F.2d 31
35 (2d Cir. 1969) ( [‘ﬂhere is power o modify an injunction even in the absence of changed
' conditions...."). So, even“lf this Court had granted the Propqnents an injunction against non-
consenting credifors. the Court would retain tﬁe discretion to tel?rninate the injunction so that
involuntaﬁlj-shortchanged creditors can recover any deficiency from one 6r more of the
Released Parties if the Lifigation Facility proved to be inadequately funded. See United States
v, Swift & Co., 286 U.S. 106, 114 (1932) (Even a consensual injurction may be “modiffied] . .
.in adaptatioh to changed circumstances.”). And if this were to happen, whatever incremental
benefit the Released Parties would have derived from an all-encompassing injunction would-of
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course be nullified.

Finaliy. we paint out that we previously made factual findings which some courts regard

as pertinent I‘t? the vahdity of a non-debtor injunction. See Findings of Fact and Conclusions of

Law Regardlng Confi n'natlog of the Joint Plan of Rearganization, at Y[ 21- 25. Seelnre AH.
Robins Co., 880 F.2d 708, 749 (4" Cir. 1988); Robins 1. 880 F.2d at 702; Johns-Manville, 837

F.2d at 94; Drexe| Burmham Lambert, 960 F.2d at 293; Master Mortaage, 168 B.R. at 835; .
Heron, 148 B.R. at 685, 689.* Our purpose in doing so is to obviate the need for remand in the

®According to the cases upon which the Proponents rely, a court may enter a permanent
post-confirmation injunction if these factors exist: (i) the third parly has made an important
contribution to the reorganization; (if) the release and injunction are essential orimportant to the
reorganization; (iii) a large majority of the impacted creditors has approved the plan containing
- the release and injunction; (iv) there is a close connection between the claims against the third
party and the claims against the debtor; and (v) the plan provides for payment of substantially
all of the claims affected by the release and injunction. Given all that precedes this, though, it
is obvious that this Court believes that the factors more-or-less invented by these courts are .
Jirelevant. If a court has no power to grant a form of relief, there are no factors whlch can justnfy -
it. Moreover a couple of these findings seem Iargely pointless. ‘ :

One, the “important.contribution” factcr,g..g_g_ Eindings of Eact at {121, istoovaguetobe
useful. It also begs the more. appropriate question, which is whether the “contribution[ ] ... .
approximate(s) the value of the released claims.” Brubaker, Bankruptcy Iniunctions, 1997 U. il
L. Rev, at 992,

The other dubious factar goes to whether the non-debtor injunction is “important to the
reorganization effort. Memorandum of Dow Corning Corporation and the Official Commpittee of
Yort Claimants in Support of Confirmation and in Response to Objections to Confirmation, filed
June 1, 1889, at 3 (citing Drexe] Burnham Lambert, 960 F.2d at 233). Again, this adjective is
virtually meaningless because it can be so easily manipulated. Courts have unsurprisingly
already slid down the slope to liberalize this “standard.” See Brubaker, Bankmuptcy Injunctions,
1997 V. I, L. Rev. at 1021-22 & nn.226-227. Indeed, “[ilf the reorganization policy is reduced
to a simple estate-maximizing principle, then all that is required for approval of non-debtor
releases is some contribution to the estate by the released non-debtor.” Id. at 1019. A better
formulation, and one which this Court adopted, see Findings of Fact at ] 22, would consider
whether the injunclion is “essential to reorganization.” Master Mortgage, 168 B.R. at 935
(emphasis added).
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event we are reversed on apPeai \mth regard to the scope and permissibility of the
release/injunction provmions Another alternat:ve is present This Court demurs from entry of
a broader injunction solely out of a belief that the law will not permit it. Judge Mood may be
persuaded to withdraw the reference as to this issue and decide the metter differently. In such
a case, the broader injunction may issue from the District Court as an original matter.

B. Objections of the Pennsylvania Breast lmplant. Claimants

Jacqueline M. and Mark S. Toledo and Azure and Gary Verruni, as representatives of a
group of cl,ail_rpants they referto as “the Pennsylvania Claimants,” objected to confirmation of the
Plan. Theséobjections related to the release provisions referred to above but sp.ecif ically as
they affect *e Iawsults of the Pennsylvama Claimants against Pennsylvania physicians and
other healtl‘l Fre providers.

Thesaobjectuons were t:mely filedin Apnl But they were unaccompamed by a brief. On
Februaly 181 1999, the Coutt had ﬁxed Apnl 26 1999 as the deadline for the filing of
memoranda in support o_fatl ohjecuons. See MWM@JB@MM
lj_egr_in_a_. The Pennsylvania Claimants filed no pre-trial fnemorandum at ali, and they did not
parﬁcipate at ﬂie confirmation heaﬁng." On September 8, 1999, over a month after the close of
proofs and dosingargument‘s. the Pennsylvania Claimants filed their "Memerandum of Law of
the Penneylvania Breast Implant Personal Injury Claimants in Support of Objections to
Confirmation of the Amended Joint Plan of Reorganization.® Clearly, this briefwas untimely, and
ought fo be dissegarded. One could also conclude that theirfailure to prosecute their objections
was tantamount to a waiver. But their memorandum argued nothing new or different from what
they asserted originally, And inasmuch as the arguments are unavailing in any event, we wilj_
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considgr ﬂ;em now.

It is difficult to cubbyhole their objectlons, In one breath they seem fo be making an
argument similar fo that of the Nevada Claimants - that they are spegial because they have
rights that personal injury claimantfs in other states lack. See M_emgtmmmyﬁ

ennsylvania Breast | !g L Personal Injury Claimants at 11 ("Pennsylvania law on informed
consent differs slgniﬁcanﬂy from those states which base their informed consent claims on
negligence. principles.”). But they gdo not argue that the Plan misclassifies their claims.
Furthermore, the memorandum fails to show that none of the other 49+ American jurisdictions
shares Pennsyl'vahia's allegedly peculiar notion of implied consent.

In the next breath, the Pennsylvania Claimants assert that the Plan's freatment in _

§§ 1.101.° 8.3 and 8.5 “impermissibly and unfairly limits the rights of the Pennsyivania

®Section 1.101 as defined in the Amended Joint Plan: _

* “Malpractice Claims” means Claims that are not affected by the releases of
Settling Physicians and Settling Health Care Providers under the Plan. Solely for
purposes of Section 8.3 and 8.5 of the Plan, “Malpractice Claim™ shall have the
meaning given to that term by applicable non-bankruptcy law, except that it shall
exciude those Claims by Personal Injury Claimants against Settling Physiclans and
Settling Health Care Providers that are based on, related to, arising out of, or
derived from injuries, illnesses or conditions allegedly resulting from (i)
characteristics or alleged characteristics (as defined below) of Breast implants or -
Other Products (including camponent parts thereof), silicone or other implant
materials; (if) failure to warn, make disclosure or provide adequate information to
obtain informed consent, regarding the characteristics or alleged characteristics
of Breast Implants, Other Products, silicone or other implant materials; or (iin)
failure to use an alternative breast implant or other product, or sale, provision,
distribution or selection of Breast Implants, Other Products, silicone or other
implant materials, where the Claim is based on the charactaristics or alleged
characteristics of Breast Implants or Other Products. For the sale purpose of
interpreting and applying this definition, the following are the “alleged
characteristics” of Breast implants and Other Products:
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Claimants.” Although they do not assert that their rights are different than those possessed by

citizens. of other states, the Pennsylvania Claimants also argue that the Plan impermissibly

(1) thatgel can bleed or leak through the shell of the Breast implant;

(2) that gel can migrate within the body:;

(8)  that Breast Implant or Other Product materials will degrade or deteriorate;
(4)  that Breast Implants can break ar rupture even though they are not

subjected to significant trauma, surgical or otherwise;

(5) thatBreastImplants impede detection of other diseases, including, without

limitation, breast cancer; and

(6)  that Breast Implants, Other Producis, silicone or other implant materials
cause diseases or combinations of conditions, symptoms or injuries, or are

otherwise inherently defective. :

Notwithstanding any of the foregoing, Malpractice Claims will not exclude claims
for any injuries, diseases, illnesses or conditions allegedly resulting from or
claimed as an element of damages in connection with (x) leakage or rupture of a.
Breast (mplant or other complication or injury resulting from performance of
implant surgery or other medical procedures in breach of the applicable standard
of care; (y) express misrepresentation of the. risks disclosed in the applicable
praductinserts; provided, however, nothing herein shall beinterpreted toimply that

misrepresentation of risks disclosed in applicable product inserts necessarily
constitutes a breach of the applicable standard of care ar a failure fo obtain

informed consent; or (z) the implantation of loose silicane gel by the ‘Settling

¢ Physician.

“Section 8.5 of the Amended Joint Plan, in relevant part, says:

Channeling Injunction for Certain Claims. Claims, if any, asserted by Non-
Settling Personal Injury Claimants against the Settling Physicians and the Setiling

Health Care Providers (other than Malpractice Claims) shall be subject to the
channeling injunction provisions of this section 8.5 in the event that jurisdiction
over such Claims is transferred, as Claims "related to" this Case, to the District
Court. If such fransfer is not effected, the relief provided in this section is not
effective as to Claims that are not transferred, and such Claims shall be resolved
by the procedures applicable in the courts where actions based on such Claims
have been (or may be) filed. In the event that any such Claims against a Settling
Physician ar Setliing Health Care Pravider are transferred to the District Court for
liquidation, they shall be subject to the following Claims resolution

procedures. . ..
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prejudices their causes of action agamst Pennsylvania-based Settling Physicians' and Settling
Health Care Prowders” for negligent selection of a defective product. In essence, the
Pennsyivania Claimants assert that the Plan’s provisions for releases of their claims against
Settling Physfcian Claimaﬁts is illogical, and there is no “rational basis for their inciusion in the

Amended Plan.” Memorandum at21.

The objection is devold of citation to any provision of the Bankruptcy Gode which is
allegedly violated by the paris of the Plan found offensive by the Pennsylvania Claimants. So

- we are leftto gueés at what, aside from their simple displeasure with the Plan, the legal issue

is. The closestto a legal objection is that the Plan does not satisfy § 1129(a)(1). But, as stated

above, thos_e' Pennsylvania Claimants who accepted the Plan have also accepted the Plan's
‘terms about releasing ,ci'éir'ns against Seftling Physicians. And, since those Pennsylvania
Claimants who rejéqtéd the Plan have ridt released the Settfing ‘Physicians. it seems tha{ they
have.nothing about which 0 complain. |
The Pennsylvania Cl_élmnts‘ assertions éhat Pennsylvania law is somehow pecdliar or
idiosyncratic adds n§thing to the issue of the validity of the releases or the power of the Court
to enforce them by injunctiqn. Accordingly, the cpurt's more generic commenté regarding the

scope of the release and injunction provisions suffice.

YDefined at § 1.162 of the Plan as ‘the Physicians In Class 12 who timely elect to settle
their Claims against the Debtar, together with those Physacuans who da not timely elect to litigate
the allowahility of their Claims against the Debtor.”

2Deafined at § 1.159 of the Plan as “the Heaith Care Providers in Class 13 who timely
elect to settle their Claims against the Debtlor, together with those Health Care Providers who
do not timely elect to fitigate the allowability of their claims against the Debtor.*
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C. Objections of the Official Committee of Unsecured Creditors

1. Section 502 |

The U/S CC, objected to confirmation of the Plan ona variety of grounds. This partofthe
opinion deals solely with the Committee’s argument that pemmitting the Debtor, pursuant to
provisions of the Plan, to settle and pay personal injury tort claims without the Court first mling
on the Committee’s objections to these claims deprives It of its statutory right to object to claims
in violation of § 502. According to the UIS CC this means, says the Committee, that the Plan

does not comply with applicable provisions of ftie 11 and so does not satisfy § 1129(a)(1).

Relying on National Boulevard Bank v, Drive-In Dev. Corp, (In re Drive-In Dey. Corp.),

371 F.2d 218, 218 (7* Cir, 1866); Schreibman v, Walter E, Heller & Ca., 446 F. Supp. 141, 144

(B- P.R.), affd sub nom V. Schre:b an

577 F 2d 723 (1"‘ Cir. 1978)

i as_Dev Co_‘

Inre Cnarter Co” 688. R. 226,228 (Bankr M D Fla. 1986), and__ru_g_gg, 548. R. 805. 807-08 |
(Bankr S D N Y 1985), the Commlttee asserts that § 502 gwes it the nght. as.a "pary in
interest,” to abject to the personaf injury danms filed In- th:s case and to have the 00urt rule on
its objections, even though the Dabtor, as the debtor-m-possession, filed omnlbus objections to
these claims upon which it has even moved for summary judgment. As explained below, under
the particular circumsta_nces of this case, the U/S CC did not have the right to file objections to |
the product liability claims in the first plaée. It, therefore, does not have 3 right to have the Court
rule on those objections befo::c_e payments are made on these claims.

Section 502 provides, in relevant part: g

(@)  Aclaim or interest, proof of which is filed under section 501 of this
title, is deemed allowed, unless a partyininterest, including a creditor of a general

partner in a partnership that is a debtor in a case under chapter 7 of this title,
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objects.

(b)  Except as provided in subsections (eX2). (f). (g), (h) and () of this
section, if such objection to a claim is made, the coutt, after notice and a hearing,

shall determine the amount of such claim in Jawful currency of the United States

as of the date of the filing of the petition, and shall allow such claim in such

amount. ... .

11 U.S.C. §§ 502(a)-(b).

While the U/S CC is a "party In interest” under § 602 with the right to object to other
creditors’ claims, it Is well-settled that the right nevertheless has limits. Even the cases cited by
the U/S CC in support of its position reccgnizg that | ,

[mlost courts . . . have limited the fight of a general creditor to object to the claim

of another -creditor in certain instances in order to promote 2 more ordery

administration of the estate, i.e., in cases where a trustee has been appointed to
represent the interests of all general unsecured creditors.

Charter, 68 B-.Rf at 227 (citing Schreibman, 446 F, _Sup.p. at 144 (it is a Qell _setﬁed rule that .
creditors canhot object to the claims of other a‘editors: in sttéight bankruptcy proceedings.;l'_his‘
is so because m such pmﬁeédings itis fﬁe duty'of the‘ trusiee tb represent éll the creditofs and
object [to] the a;loﬁfance of such c!éims aé may be improper. Under such a Situation a creditor
woui_d' lack standing to object to such claims.") (citations omitted); and Drive-in, 371 F.2d at 21 g
~ ("The rule requiﬁng that the trustee initia!ly object to. the allowance of a clairr_; in ordinary
bankruptcieé isa procedural rule evolved by the courts. SEnée the trustee is the representative
of the creditors, it is a rule developed for the orderly administration of estates.”)). A respected

authority on bankruptey echoes this rule:

There is no doubt that the phrase “parties in interest” in section 502(a) applies to
those who have some interestin the assets ofthe debtor being administered in the
case, Under such definition, the debtor's creditors are the primary parties in
interest, In fact, the right of a creditor to object to the allowance of another

47

LYV Y N Tl I Y.




'DEC 22 1999 11:35 FR'GEMERAL PRACTICE = 248' 652 4g2 T0 17138443755~ P.16

12/22789  11:60 E517 894 2232 LAMBERT,LESER ' @o15/022
‘ .

creditor’s claim should be undisputed on principle. Yet the needs of orde
expeditious admini ation do not permit the full and unfetterad exercise of such
right is the O acts as the spokesman for 3l creditors in dischar

of the trustee's dugz unless the trustee refuses to take action,

4 Collier on Bankruptey, 502.02{2]{d], at 502-15 (emphasis added)f (relying in part on Fred
Reuping Leather Co. v. Fort Greene Nat) Bank, 102 F.2d 372, 372-73 (3d Gir. 1939)). The
Advisory Committee Note to F, R. Bank. P. 3007, which covers the procedure for Objecimg to
claims, likewise speaks of limiting creditors’ role in the claims objection process:
While the debtor's other creditors may make objections to the allowance of g
claim, the demands of orderly and expeditious administration have led to a
recognition that the right to object is generally exercised by the trustee. Pursuant
to § 502(2) of the Code, however, any party in interest may object to a claim. But
under § 704 the trustee, if any purpose would be served thereby., has the duty to
examine proofs of claim and object to i improper claims.
id, at 502-15 n,17; see also Charter, 68 B. R at 227, In re Siman, 178 B.R. 1,7 (Bankr D.
Mass. 1 995) (“if every creditor were enhﬂed to challenge the claim of another credntor ﬁled in
a pamcular case an orderly administration oouId degrade to chaos.”) (citing Norton Bankruptcy
Code Eamghle Edrtor‘s Commentto Fed. R. Bankr. P 3007 (1994-95)). Forthis polacy reason,
most coutts, mcludtng those cited by the U/S CC, ho!d that where a trustee is charged with
admsmstenng a bankruptcy estate a creditor can object to the claim of another creditar only if,
‘upon demand, the trustee refuses to do s0 and the court grants the creditor the right to actan

behalf of the trustee. See, e.q., Frad Reuping, 102 F.2d at 372-73; Charter, 68 B.R. at 227;
Siman. 179 B.R. at 6-7; Kowal v, Malisemgs (In re Thompson), 965 F.2d 1136, 1147 (5 Cir,
1892). Cf., e.q. Canadian Pacific Forest Prods. Lid. v. J.D. Irving, Ltd. {In re Gibson Group,

lac), 66 F.3d 1438 (6™ Cir. 1995) (A creditor has only derivative standing to pursua a preference

or fraudulent transfer action.); Louisiana World Expaosition v. Federal Insurance Co,, 858 F.2d
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233, 247 (5" Cir. 1988) {requiring a creditors’ committee to show that the claimis colorable, that
the debtoi-in?possession' refused unjustifiably to pursue the claim, and that the committee first
received leave from the bankruptcy court to sue). See ajég In re Valley Pa Inc, 217 B.R.

864, 866-69 (D. Mont. 1998); Unsecured Creditors Committeg v, Farmers Savings Bank {Inre

Toledo Equipment Co.), 35'B.R. 315, 320 (Bankr. N.D. Ohio 1983); In_re Colfor. inc., No. 96-

60306, 1998 WL 70718, at *1 (Bankr. N.D, Ohio Jan. 5, 1898); Official Committee of Unseeured
Creditors of the Florida G;_n_ug, Inc. v. First Union National Bank g.f Elorida (In re Florida Group,
Inc.}), 124 B.R. 923, 924-25 (Bankr. M.D. Fla. 1991); Chemical Separations Corp. v. Foster
Whéeler Corp. (In re Chemica! Separations Corp.), 32 B.R. 816, 818 (Bankr. E.D. Tenn, 1883).

The result is, of course, the same in a chapter 11 case where the debtor fills the role of
trustee. 11U.S.C. § 1107(a).
Therefore, despite §§ 1109(b) and 1103(0)(5) for the U/S CC to have the nght to object
10 the breast-implant dalrns, ut hadto have made a demand of the Debtor ta object to thess
claims which the Dethr refused Thatis clearly not the case here. The Debtorfiled an omnibus
abjection to the breast-lmplant clalms on its own initiative. Later, the U/S CC filed its own
_ objection to these same claims on the same basis. The Plan expressly preserves these
objections. Under these clrcumstanoes nouseful pumose would be served in allowing the U/S
CC to pursue its own objections to these claims. Conversely. allowing such a course of action
would waste judicial resources and delay administration of the bankruptcy estateto its and its
creditors’ detriment with no corresponding benefit to the estate. This waould undermine the

articutated policy concern of an orderly and efficacious administration of the bankruptcy estate.
Accordingly, the Court holds that the U/S CC's objestions to the personal injury claims are not
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properly before it, and require no further action. As a result, this objectio}a to confimation is
overruled. '

The U/S CC also argues that 'given the structure of the Plan, no court will ever pass on
whether these “settlements” satisfy the requirements of Rule 8019, And aceording to the
Comm‘rttee. this is contrary to estabushed law that (i) settlements of claims must be evaluated
by the court under the "fair and equitable” standard embodied in Rule 9019, whether the
seftlement is separate from or mcorpcrated into a plan of reorganization: (ii) the partles
proposing the settiement bear the burden to establish that the Rule 9049 standards are met; (m) |
the court has an independent obligation to review the proposed setﬂement and exercise

independent judgment as to whether it meets the applmble standards; and (iv) the settlement

must be "fair and equitable” for nonsettiing parties. Memorandum U/S CC in Support of lts
0b|ectrous fo Conﬁ@atlon, at2s. | s o

The c::mmltheek asserls, !noorrectly. that a bankruptcy court must mdependenﬂy review

s

each settlement contalned within a plan of reorgamzahon far falrness and equnty Its sole

support for thls argument is; E@tectwe @mmsttee for Igde@ndegg §zockholders of TMT Trailer

Ferry, Inc. v. Anderson, 390 U.S. 414. 424-54 (1968). That case is niot on point.

Although M involved the approval of a compromise which formed part of a
reorganization plan, the statute then in effect (Chapter X of the Bankruptey Act, 11 U.S.C. §101,
etseq., repealed} required the bankruptcy courtto determine that the planwas fairang eduitable
in every case. Underthe current chapter 11, the requirement that a court examine the fairness
and equity of each particular settiement baund up in a reorganization plan has been omitted.
Under the Code, the court looks into the faimess and equity of a plan only when a class of
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claims or interests has rejgcte?;;it. See 11 U.S.C, § 1129(b). Inasmuch as Class 4 hag rejected
the Plan, it is this Court's duty to examine whether the Plan's treatment overall is fair and
equitable as to claims in that class. This we have donein a separate opinlon Accordingly, the |
Committee’s objectlons that the Pian improperly permits a settlement of personal injury claims
without a separate falr-and-equmable_ determination is oversuled,

2 Delay In Paying Claims |

The U/S CC also argtied that the Plan dees not comply with the applicable provisions of

the Bankmuptey Code because of the “potential for impermissible delays In distributions [to Class

4 claitnants]'under [the] Plan.” Ohjectians of the Official Committee of Unsecured Creditors
Under § 1129(a) of the Bankruptey Code to Confirmation of the Amended Joint Plan of

Reorganization at 11. However, the U/S CC's memorandum in suppart of its objections lacked
any argument on this isst.le. | Aacordingly. for the reasons noted previously, we conclude that the
Comm‘rttee Wai\ted its right to-cha!lehge oanttnnatlan based on this issue. Once again. though,
even were we to consider the objectuon on the merits, the result would not change. :

‘Section 1129(a)(1) requires that the Plan ‘comply with all applicable Code provisions.
Therefors, to state a cognizable violation of § 1129(a)(1), the U/S CC must delineate a provision
of the Bankmptcy Code with which the Plan fails to comply. The W/S CC has failed to do s0,

The UIS CC does not specify, (and the Coust is Unaware of}, any Bankruptcy Code
provision that is violated by plan terms that require distributions only on allowed claims and that
permit the withholding of payments on claims subject ta a legitimate dispute and ongolng
litigation until a final determination on the allowance of the claims. To the contrary, this is
standard practice In the litigation context both inside and outside of bankruptey. Accordingly,
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this § 1129(a) objection to canfirming the Plan is overruled.
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D. Objection of the Te;:as Comptroller of Public Accounts
‘fhe Texas Comptroller of Public Accounts (‘Texas Comptroller*} amues that the Plan
does not comply with § 1123(a)(5)(G), whleﬁ requires that a plan p@ide adequate means for
implementation, becauseitdoesnot specify what remedies the Comptrollerwill have in the event
the Reorgamzed Debtor defaults on its priority tax obligations.
The frivolous and nonsenelcal nature of the Texas Comptrolier's “failure to provide =
- remedy in the event of default™ objechon was recently eddr_essed by this .Court in Xofox, supra
p. 3. That case involved an identical obj_ection by the State of Miehigan‘s Department of
_‘ Treasury. The Court observed that, pursuant to § 1141(a), the confirmation of a plan creates
a legally binding agreement. Id. The terms of that agreement can be enforced in any court of
‘.competent jUﬂslethﬂ As aresult, itis unnecessary fora plan to state that a taxing authonty
‘has the ab:htyto enforoe a debtor’s plan obhga'uons in astate court of cornpetent junsductlon For
these reasons the Texas Comptroller's objection is ovenu!ed.
E Objectlon of Certain Braz:[ian Claimants
' _Without speclryyng that§ 1 1,29(a)(1_)wes their focus, certain Brezilian Claimants argued
thatthe Plan’s _treatmeht of attorney’s fees of setuirig personal injury claimants is improper. The
Court can conceive of no other place to consider this than in an opinion on whether this term
“complies with the applicable provisions of . . . titie [11].*
The Brazilian Claimants worry that this provision could “drive a wedge between claimants
and their attorneys.” They state that they “are very concemed about this intrusion upon their

tegal representation.” Objection of the Brazillan Claimants at 8-9.
52
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These claimants hévé nothing to fear in this regard. They have two options. First, ifthey
wish, they can always honor thei:" rét;inék .;agfee!ments notwithstanding the protection that the
Plan seeks to afford them. Seoon_d. they can factor this complication into their decision on
whether to resolve their claims in the Litigation Facility or the Settiement Facility. Each claimant
will have a myriad of factors to consider on this impartant choice; whether a rift rﬂight open with
her counsel if she choases the Settlement Facllity is just one of them,

As for the actual merits of the objection, the Brazilian Claimants fail to cite any case law

', in support of their posttion. More lmporlan’dy, they fail to identify a Bankruptcy Code provision
éthat would be violated by such a limiton attorneys fees.™ Consequently, this provision does not
ésupport a denial of confirmation.

\ F. Qbjection of Certé!n Spouses of BreastJmplant Claimants

Attorney Alan B. Momsor representmg several spouses of breast—lmp!ant claimants,
asserts that the Plan's provisions for their claims v:olates several sections of title 11. The Plan
prowdes that personal injury clalmants may liquidate their claims by suing the ngatron Fagility,
Plan, §5.42; seeglsol rhgatuon Facility Agreement Clalms for lass of consortium by spouses
of implant claimants would also be litigated in the same manner as they would outside of
bankruptcy. These claimants make no objection to this provision.

However, they do abject to the Pian's treatment of their claims in the event that their
spouses opt out of the Litigation Facility and settle their ciaims in the Settlement Facilty. The

Plan provides that the “option to settie Consortium Claims shall be controlled by and be subject

“For what it is worth, i appears that federal courts do have the authority to modify
contingency fee agreements. See Green v. Nevers, 111 F.3d 1295, 1302-03 (6* Cir. 1997).
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to the election of the Breast Implant Claimant.” 1 1.4(B)(5)(a). It further states that "any and all
Consortium Claims related o that Pﬁmary Claimant shaif be deemed settied and discharged for
ne additional bompensation regardless of whether the [spouse] elects or would have elected to
litigate his or her Consortium Claim separately.” Id. The Plan explains fhe underlying rationaie
for this provision by saying that the monetary award receivéd by the settling implant claimant i
‘intended to cover both the primary claimant and the related consortium claims.” |d.

These'objectors flail about, arguing that the provision is “fundamentally unfair’ to them

and that the Plan ought to be written differently. Objections to Reorganizatign Plan of Breast
Implant Claimants Rita Altig and Others, (“Morrison Ob[ectlon s") at 9. Na doubt had they been

the drafters of the Plan, it would have been written differently. But the Plan was painstakingly
negotiated overa Iengtr_;y period by bitter adversaries, and this Plan s whatresulted. The issue
is whether the provisions in question comply with title 11. Unfortunately, the ob;ectors cite no
'prowsxon of title 11 (butfor§ 1129(b)'s absolute pnonty ptinciple)'* allegedly violated by this Plan
term.

' Thé Plan provides fof the payment of consortium laims. [f the primary implant claimant
chooses to litigate, if there is also a loss-of-consortium claim, it, too, will be. tried, And
consortium clairﬁé'will be paid in full if a plaintifPs jddgment results. Consom‘um déims will also
be paid 5y the Settlement Facility.

These objectors would prefer a model whereby the husband and the wife can make

independent decisions about settlemernt. Morrisan Objections, at 7-8, 11-12. But that ivory-

“Section 1129(b) does not app!y totheir claims because the classes in which their claims
are classified overwhelmingly aceepted the Plan.
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tower mode! doesn't exist even outside bankruptcy. A defendant is unlikely to settle part of a
lawsuit: If both the wife-plaintiff and the husband-plaintiff do nat agree to settle, there will be no
settiement. The Plan - proposed by the TCC as well as the Debtor - takes the reasonable and
efficient view that the family should divide the award the way it sees fit. And it makes éminenﬂy
good sense for the bankrupicy estate and the Reorganized Debtor to stay out of the maritg|
affairs of the hundreds of thousands of claimants.’” While these objectors may prefer their
model, the Plan’s methodology is a:uot prohibited by titl_e 11.

Accordingly, the Plan complies with the applicable provisions of the Code.

Dated : Dec:ember 21, 18899, __é@%%ﬁ,
ARTHUR J/SPECTOR

U.S. Bankruptcy Judge

5While these objectors parade hypothetical horrible examples which mightarise from the
Plan's methodolagy, see Morrison Objactions at 7-8, they overiook the horribles which their own
scheme might produce. They posit a plan in which the husband and the wife can separately
decide fo settle or not. They neglect to recognize that such a plan would not likely contain (as
this one does) a standing, open offerto implant claimants who qualify for a fixed benefit o simply
come and getit. As noted in text, the plan would more likely propose a settlement only if both
Spouses agree so that one cannot settle while the other goes and ltigates. In that world, an
estranged or ex-husband of a primary claimant can extort the primary claimant by simply being
recalcitrant. Or, in a fit of spite, he might simply veto any settlement no matter how reasonable
to him or to the primary claimant just to make her suffer years of litigation hell,
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